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INTRODUCTION

Thank you for inviting meto speak at this conference. Asthe new
Chief Commissioner of the Northern Ireland Human Rights
Commission, | havelistened with considerable interest to the views
expressed so far. My purpose today isto set out how the public
interest law work of the Northern Ireland Human Rights
Commission has developed in itsfirst six years of existence, and then
to discuss how that might changeif and when we secure the
enactment of a comprehensive Bill of Rightsin our jurisdiction.

First, thework of the Commission.

Through our casework function we provide independent specialist
advice on human rights mattersto individuals. The Commission also
hasthe power to provide assistance to individualsfor help in relation
to proceedingsinvolving law and practice concer ning the protection
of human rights. The Northern Ireland Act specifiesthat the
Commission may grant assistance if the case raises a question of
principle; if it would be unreasonable to expect the person to deal
with the case without assistance, for example because of its
complexity; or if thereare other special circumstances.

The Commission has developed detailed criteriato guideusin
making these decisions. We arein the process of developing a new
Strategic Plan, and while aspects of theright tolifeare sureto
feature, we will look at defining new prioritiesfor casework, possibly
around themes such asaccessto justice. Thiswill, asbefore, be
linked into the campaigning and investigations work of other parts of
the Commission. We would much rather secure a changein law,
policy or practice through lobbying, where we can rely on the whole



cor pus of human rightslaw, than challengeit in the courts, wherethe
only instrument that has any real weight isthe European
Convention.

In a given year, we have around 600 complainants cometo us
alleging that their human rights have been violated. We therefore
haveto be very selective about the cases that we even think about
litigating. Thevast majority of complainants are provided with
advice, referralsand informal mediation-type work, so that only a
very small proportion of cases actually come to be assessed formally
by our Casework Committee. We nevertheless believethat the great
maj ority of those whose complaints we resolve at theseinitial stages
are satisfied with the expert service that our caseworkersdeliver.

L ast year, the Commission consider ed 49 applications for assistance
from individuals and granted assistancein 11 cases. Of those assisted
four casesinvolved an alleged violation of Article 2 of the European
Convention on Human Rights. Mor erecently, the Commission has,
for example, supported legal action to improve the conditions for
women prisonersin Northern Ireland.

The Commission haslaunched casesin its own name. For example,
the Commission recently sought judicial review of the decision of the
Northern Ireland Office not to grant accessto the Juvenile Justice
Centrein Rathgael, Bangor. The case was eventually settled, with the
Commission gaining accessin 2005. In 2004, wetook a case against
the Prison Service after itsrefusal to supply the Commission with
documentsrelating to deaths of prisonersin custody. On this
occasion the Prison Service agreed to supply the infor mation sought
and the proceedings wer e withdrawn. These cases suggest that
litigation, or ssimply thethreat of it, if used strategically can achieve
results.

Thereisone public law technique availableto usthat is proving
increasingly cost-effective, and that allows us mor e freedom to argue
broader human rights points. The Commission isempower ed to
intervenein legal proceedings, asathird party or amicus. Of course
we had to go asfar asthe House of Lordsto vindicate our right to do
so, after the Northern Ireland courts challenged our standing asan
intervenor. | am happy to say that we now meet very littleresistance
to the concept that we can bring an added value to the thinking of the
courts. The Commission hasintervened in several cases, for example,
in July 2003 in the Amin casein the House of Lords. Herethe
Commission was able to set out its views on the scope of Article 2 of



the European Convention in the context of deaths of personsheld in
custody. And only last month, we wer e given leave to review papers
in one of the most opaque ar eas of our judicial system —the family
law courts—to allow usto make up our minds whether to intervene
in aparticular matter.

These are just some examples of what we do. But they show how
Commissions can assist in using law to achieve change. Our
experienceisthat a strategic approach to human rightslitigation can
work.

A BILL OF RIGHTSFOR NI

| want to turn to my second main theme: the Bill of Rights processin
Northern Ireland. As many of you know, the Bill of Rights process
has now been ongoing for over fiveyears. In that time:

e TheCommission received over 300 submissionsfrom
individuals and groupsin thefirst consultation exer cise, and
368 in the second phase. Some of these wer e themselvesthe
outcome of consultations within interest groups.

e Some 150 expertstook part in nine thematic working groups
around such issues and language rights, enfor cement and
women’srights.

e Over 400 facilitatorsweretrained in thefirst phase, with 580
participantsin second-phasetraining. We believethat the
meetingsthat they organised, and those the Commission itself
held, meant that we had in the region of 10,000 participantsin
public meetings.

e |n addition over 1,350 children took part in a special
consultation.

The new Commission has madethe Bill of Rightsa priority. The new
Commission plansto take forward the process. But we will not be
rushed. We want to get thisright. We want to reflect fully on the
views advanced. The strength of those views indicate how important
thisprocessis. We, asa new Commission, want to reach our own
conclusions on the best way forward. We will look at the evidence, we
will listen and we will decide. What | will say isthis: We expect any
Bill of Rightsfor Northern Ireland to bejudged on how it advances
the protection of vulnerable and marginalised groups. Strategic
litigation will —1 am certain — be a key factor in making the Bill of
Rightsfunction in practice.



Just a few days ago we had thefifth anniversary of theentry into
effect of the Human Rights Act 1998. Asl said in a press statement
to mark the occasion, the Act is unfinished business: it has often been
used asarisk management tool rather than placing human rights
values at the centre of policy formulation and decision making. Itis
extraordinary to many of usthat the 55-year-old minimum standards
set out in the European Convention asthe benchmark for a modern
democracy are still resented, contested, and subject to der ogations
and restrictiveinterpretations. TheBill of Rights hasto offer us
mor e than that.

Asl said earlier with only two of our ten members having served in
the outgoing Commission, we have essentially a new team of people
coming to gripswith the debates around the purpose, scope and
enforcement of a Bill of Rights. It may therefore beayear or more
beforewe are ableto formulate our final advice to the Secretary of
State, which isthe task entrusted to us by the Belfast/Good Friday
Agreement and by the Northern Ireland Act. And when wereach
that point, we have another and perhaps even greater task facing us,
totry to get thevision into the black letter of the law.

We need to engage with elected representatives, and with thetwo
gover nments, to secur e as much under standing and as much support
aswe can. Those of course arenot synonyms. Not everyone who
under stands what a Bill of Rightsisabout will support it.
Legislators, in particular, may be suspicious about the extent to
which any proposals to make economic and social rightsjudiciable
may restrict their own freedom to direct public resourcesin

accor dance with their democratic mandate.

If those of usin the human rights community, and those in the
judicial and legal professions, see in the Bill of Rights a weapon with
which to go to war with parliaments and assemblies, we have alr eady
lost the argument. We depend on Parliament to give usthis Bill, and
the Bill must give Parliament itsplace. It hasto beframed in a way
that respectsthe constitutional separation of powers, and that gives
gover nment substantial leeway in terms of spending decisions.

There are, of course, bottom lines, and those will befound in the
same placeswhere publicinterest litigation already occurs. The state
hasdutiesto its people. The state must guaranteethe liberty and
safety of the person; it must guarantee accessto justice, and remedies



for theviolation of rights. In the economic and social spheres, no
person must be denied their basic needs, their human dignity, their
rightsto shelter, warmth, health and education. The Bill of Rights
may codify thisin termsof what the Irish constitution and many
othersset out as*“guiding principles’ of state policy. But it may not
be feasible to secure enactment of a Bill of Rightsthat allows
individualsto sue the state for any and every failureto meet their
individual entitlements. A more likely outcome, following the
splendid South African model, would be the option of interest groups
suing the state over a systemic failureto deliver economic, social or
cultural rights, for example by a failureto make adequate or any
budgetary provision in an essential area affecting therights of very
many people, or avery vulnerable class of people.

Of course, theindividual rightsin thecivil and political arena need to
belitigable by and for individuals. Nothing in the Bill of Rights will
water down any protections already contained in the Human Rights
Act, or in our widerange of anti-discrimination provisions.

Many of you will know that the essence of the South African Bill of
Rights, which | mentioned a moment ago, was sketched out on a
kitchen tablein Dublin by two people whose credentialsfor thejob
went well beyond their legal qualifications. Albie Sachsand Kader
Asmal between them knew what it meant to be disabled, to be
displaced, to be arefugee, to be a member of an ethnic minority, to
be a victim of state persecution, to suffer violent attack, to be
committed to challenging racism and oppression. They are now,
respectively, prominent in thejudicial and executive branches of
government in the new demaocr atic dispensation and both of them
have helped us at different timesin Northern Ireland.

Just as human rights protectionswer e at the heart of the South
African settlement, so they wereto theforein thelong negotiations
that led to our own Agreement. Our task, asa Human Rights
Commission, isto ensurethat we, with all the energy, resources and
public participation that we have at our disposal, do at least as sound
asjob aswas doneon that Dublin kitchen table.



