
RENDITION

Steps the Irish Government should take

Paper to Amnesty Seminar on “Rendition Flights

And the Programme for Government”

Michael Farrell

(Solicitor, Free Legal Advice Centres)
What is the Irish Government’s responsibility under international human rights law?

Torture and ill-treatment of prisoners and extra-legal detention are outlawed by the Constitution (Articles 40.3 and 40.4) and the criminal law and there is a long tradition of jurisprudence here asserting the rights of prisoners and detainees.  This paper, however, concentrates on the State’s obligations under international human rights law and how these obligations can be met.

Ireland is bound by the European Convention on Human Rights (ECHR), which has now been carried into domestic law by the European Convention on Human Rights Act, 2003 and which creates an obligation on “every organ of the State” to perform its functions compatibly with the Convention.

Article 3 of the ECHR states clearly and succinctly:  “No-one shall be subjected to torture or to inhuman or degrading treatment or punishment”.  This is a non-derogable provision which cannot be suspended or set aside even in times of war or crisis.

We are also bound by the United Nations Convention Against Torture (UNCAT), Article 2 of which states:

 “1. Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction.

 “2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture”.

Article 4.1 of UNCAT states: 

“Each State Party shall ensure that all acts of torture are offences under its criminal law.  The same shall apply to an attempt to commit torture and to an act by any person which constitutes complicity or participation in torture”.

Article 12 states: 

“Each State party shall ensure that its competent authorities proceed to a prompt and impartial investigation wherever there is reasonable ground to believe that an act of  torture has been committed in any territory under its jurisdiction”.

Article 16.1 of UNCAT also states:

“Each State party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman  or degrading treatment or punishment which do not amount to torture as defined in Article 1, when such acts are committed by or at the instigation of  or with the consent or acquiescence of a public official or other person acting in an official capacity”.

And finally, Article 14  states that the Article 12 obligation to investigate allegations of torture applies as well to allegations of “other forms of cruel, inhuman or degrading treatment or punishment”.

It should be noted that while some distinction is drawn here between torture and other forms of cruel, inhuman or degrading treatment or punishment so that the obligation to prevent or punish the latter does not seem to be quite as compelling as in relation to torture per se, no such distinction is drawn by Article 3 of the ECHR.

The Criminal Justice (United Nations Convention Against Torture) Act, 2000 was passed to comply with Ireland’s obligations under UNCAT.  Section 2 (1) of the Act states that “A public official, whatever his or her nationality, who carries out an act of torture on another person, whether within or outside the State, at the instigation of or with the consent or acquiescence of, a public official, shall be guilty of the offence of torture”.

Section 3 of the Act also makes it a specific offence to attempt to commit, or to conspire to commit torture.  The penalty can extend to life imprisonment.

Ireland is also a party to the International Covenant on Civil and Political Rights (ICCPR), Article 7 of which states that “No-one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment ...”  Like Article 3 of the European Convention on Human  Rights, this is a non-derogable provision and also like the ECHR, it makes no distinction between the obligation to prohibit torture and the obligation to prohibit inhuman or degrading treatment.  Since the obligation under the ICCPR overlaps with that under the European Convention, and since the ECHR has been carried into Irish law, this paper will concentrate on the State’s responsibility under the ECHR.

It is clear that Ireland has an obligation to arrest and charge anyone reasonably suspected of having committed torture or cruel, inhuman or degrading treatment, and legislation has been put in place to provide for that.  But what about preventing torture or cruel, inhuman or degrading treatment?

The Convention Against Torture creates an obligation to prevent torture but does not say much more about it.  

The European Convention simply outlaws torture or inhuman or degrading treatment.  It does not say anything specifically about prevention, though the obligation to prevent such treatment is clearly implicit in the prohibition, and jurisprudence under the European Convention supports this.  In a number of cases before the European Court of Human Rights and in several cases before the domestic courts in the UK, where they were applying the European Convention through the medium of the Human Rights Act, 1998, it has been held that there is an obligation on public authorities to intervene to prevent serious harm to someone.

In Osman v United Kingdom (2000) 29 EHRR 245, the European Court of Human Rights held that there was a duty to intervene where there was a “real and immediate risk to the life of an identified individual”.  In R (A) v Lord Saville of Newdigate [2002] 1 WLR 1249 (a case concerning British soldiers who had been summoned to give evidence before the Bloody Sunday Tribunal in Derry), the UK Court of Appeal held that it was not necessary to show that there was a real and immediate risk to life in every case before the obligation to intervene could arise.

Those cases concerned Article 2 of the ECHR, which protects the right to life, but the same logic should apply to the prohibition against torture and inhuman or degrading treatment. In E v United Kingdom (2002) 36 EHRR 519, the Strasbourg Court held that the UK was in breach of Article 3 of the ECHR because social services failed to make sufficient enquiries to realise the seriousness of the threat of abuse to children in a particular family situation and, as a result, failed to take steps to prevent it.

Undermining this a little was the decision in Mamatkulov and Askarov v. Turkey (2005), Applications 46827/99 and 46951/99, where a majority of the Strasbourg Court found there was n breach of Article 3 when Turkey extradited two men to Uzbekistan, which had a notorious reputation for torture and ill-treatment.  The majority, while acknowledging Uzbekistan’s bad record, held that there was not sufficient evidence of a threat to the actual individuals concerned.  This was largely because Turkey had extradited them while the case was pending and in defiance of a request by the European Court to defer any action until it had an opportunity to investigate the position.  The Court did censure Turkey for failing to delay the extradition.

However, three judges, including the then Irish judge, Mr Justice John Hedigan, and the UK judge, Sir Nicholas Bratza, strongly dissented, reiterating that “the prohibition in Article 3 against ill-treatment is an absolute prohibition even in the case of expulsion and extradition and that the activities of the individual in question, however undesirable or dangerous and whether or not terrorist-related, cannot be a material consideration where a real risk of treatment contrary to Article 3 has been shown”.

And the UK Court of Appeal earlier this year, in the case of Van Colle & Another v Chief Constable of Hertfordshire [2007] EWCA Civ 325, held that the police were negligente where they “knew or ought to have known ... of a real and immediate risk to the life of an identified individual” and failed to take appropriate action.

In this general connection, it should also be mentioned that holding prisoners incommunicado and without access to any legal process to determine the legality of their detention is in breach of Article 5 of the European Convention on Human Rights and Article 9 of the International Covenant on Civil and Political Rights.  Thus transporting prisoners to or from secret detention centres where they are held without legal process or means of redress is in itself in breach of international human rights law, whether the prisoners are ill-treated or not.  And facilitating or acquiescing in this must be in breach as well.

And finally, both the UN High Commissioner for Human Rights, Louise Arbour, and the Council of Europe’s Human Rights Commissioner, Thomas Hammarberg, said during recent visits to Ireland that the Irish Government had a duty to monitor planes where there was any suspicion that they might be involved in the process of ‘extraordinary rendition’ (Irish Times, 23rd and 27th November 2007).

Have the Irish authorities done enough to meet their international human rights obligations?

The Government has stated that it has received categorical assurances from the US authorities that they have not transited prisoners through Irish territory for the purposes of “extraordinary rendition” and would not transit prisoners for that or any purpose without the permission of the Irish authorities.  The Irish Human Rights Commission
, however, has said that this is not sufficient and that there must be monitoring of landings by planes suspected of involvement in ‘rendition’.

There are a number of reasons why the US assurances do not appear to be sufficient.  One is, of course, whether one can trust the US government, which went to war in Iraq, and involved a lot of its allies, on the basis of claims about weapons of mass destruction which turned out to be unfounded.  Another reason is that the US political authorities may not always be always fully aware of what is being done by their security agencies, and even perhaps private security forces such as have been used recently in Iraq.

There have been two acknowledged incidents where US forces have not observed their commitments to seek permission from the Irish authorities for transferring prisoners or military weapons or materiel.  On one occasion, a prisoner was found to be on a US plane at Shannon.  It transpired that he was a US soldier being returned to the US in custody to face military disciplinary proceedings but no notice of this had been given to the Irish authorities (Irish Examiner, 15th June 2006).  On another occasion in February 2006, a civilian plane landed at Shannon carrying three Apache attack helicopters being supplied to Israel by the US.  Transporting military materiel like this through Irish territory requires the permission of the Irish authorities, which had not been sought or obtained (Irish Independent, 8th April 2006).

In each case the US authorities said that there had been a communications failure and apologised.  How many other failures of communications may there have been, however?

Another important reason why assurances are not sufficient is that the assurances given only cover the actual transportation of prisoners.  There have been no assurances that US planes, or civilian planes operated or chartered by US intelligence agencies, are not re-fuelling or being serviced at Irish airports en route to or from ‘rendition’ operations.  There appears to be a distinct difference of interpretation here between the Government and the Human Rights Commission and others who are critical of the official position.

The Government appears to take the view that it has no responsibility in relation to planes that are not actually and currently engaged in ‘rendering’ prisoners.  I would suggest, however, that to knowingly or recklessly refuel, service or otherwise facilitate planes en route to pick up illegally detained prisoners and deliver them to destinations where they may be ill-treated, without any investigation, is to be complicit in the process or at the least to fail to meet the Government’s preventive obligations under the international human rights treaties to which it is a party.

The Government has stated that if the authorities are given information about suspected transport of prisoners, they will act upon it.  They say that the Garda have investigated six complaints that persons may have been unlawfully detained on planes transiting through Shannon but found no evidence to substantiate this and that a number of the planes were found to be engaged in completely innocent business.  This appears to be a very passive or reactive approach, however, and puts the onus on members of the public to investigate what is going on behind closed aircraft doors when they have no powers or resources to do so. Instead, concerned civilians have been prevented from getting anywhere near the suspect aircraft  to see what they are up to.

What powers do the authorities have?

International aviation is governed by the 1944 Convention on International Civil Aviation (the Chicago Convention) to which Ireland, the United States and most countries in the world are parties.  The Convention sets out at Article 3 that military, customs and police aircraft shall be regarded as “State aircraft”.  Other aircraft can be designated as State aircraft if they are on state business.  State aircraft can only fly over or land in the territory of another state with permission from the authorities in the host state.

Once permission for overflight or landing is given, however, State aircraft cannot be searched unless that was part of the original agreement.  This would apply to US military aircraft landing at Shannon or elsewhere, or to chartered planes carrying US troops if they were designated by the US authorities as State aircraft.  The Irish authorities have not insisted on the right to search such aircraft although they could have done so as a condition of allowing them to land.

However, ‘extraordinary rendition’ does not appear to be carried out by military aircraft or troop carriers, presumably because such aircraft would attract too much attention and undermine the secrecy in which this whole business has been shrouded.

Article 5 of the Chicago Convention allows civil aircraft not engaged in scheduled services to fly over or land in the territory of another state without prior permission.  Article 16, however, states : “The appropriate authorities of each of the contracting states shall have the right, without unreasonable delay, to search aircraft of the other contracting states on landing or departure, and to inspect the certificates and other documents prescribed by the Convention”.

Article 29 then sets out the documents that all civil aircraft should carry, including a “journey log book”, a list of passengers and places of embarkation and destination and a cargo manifest.  Article 34 says that the journey log book shall contain “particulars of the aircraft, its crew and of each journey”.

These are the international aviation requirements and the powers that the parties to the Chicago Convention have agreed may be exercised by the authorities in whose territory unscheduled civil aircraft land.

Turning to domestic legislation, Section 33 of the Air Navigation and Transport Act, 1988 provides that an “authorised officer”, which means a Garda or other person designated by the Minister, may in the interest of inter alia the security or safety of persons thereon: 

 “(a) stop, detain for such time as is reasonably necessary ... and search any person or vehicle on an aerodrome; (b) require any person on an aerodrome to (i) give his name and address and to produce other evidence of his identity; (ii) state the purpose of his being on the aerodrome; (iii) account for any baggage or other property which may be in his possession”.

Any person who fails to comply with the requirements of an authorised officer may be ordered to leave the aerodrome, forcibly removed, and/or arrested.

Section 49 of the Air Navigation and Transport (Amendment) Act, 1998 provides that:

1. “An authorised officer may enter an aircraft which is within an airport where he or she considers it necessary for the purpose of exercising any power conferred on him or her by or under this Act or the Act of 1998 ...

2. An authorised officer may
a. At any time require the operator or registered owner of the aircraft to produce for inspection by him or her such documents relating to the aircraft or passengers or goods on board the aircraft as he or she may require; or

b. Inspect the aircraft for the purpose of ensuring compliance with this Act or bye-laws made under this Act”.
These powers do not appear to have been used in relation to the ‘rendition’ issue; certainly no aircraft appears to have been searched or inspected with a view to detecting or preventing ‘extraordinary rendition’ through Irish airports.

Terry Davis, the Secretary General of the Council of Europe (COE), was so concerned about ‘rendition’ flights through or involving European countries that at the end of  2005  he used a little known provision of the European Convention on Human Rights to ask all COE member states. to report on possible ‘rendition’ activity through their territory.  In his report in February 2006 (Article 52 Report by Secretary General) he noted with some surprise that in Ireland “States applying for overflight permission are not systematically requested to provide passenger lists or information about cargo, even though this would be possible”.

Mr Davis was critical of the existing rules and requirements for civil and State aircraft and the immunity from search generally given to State aircraft.  He proposed the development of a new Council of Europe instrument on State immunity, but he also urged that COE member states should use the existing international rules in this area “to the maximum extent possible”.

In that spirit, and given that the legal framework for doing so already exists, I suggest that the Government should now insist that all civil aircraft capable of medium and long haul flight which land at Irish airports should be required to produce the documentation specified by the Chicago Convention and that random inspection of such planes should take place to ensure that the information supplied is accurate.  If it is not and there is any evidence that the plane in question is involved in any way in ‘extraordinary rendition’, then appropriate action should be taken.

The Irish authorities should also liaise with Eurocontrol, the European air traffic safety agency, to check that the information given in the flight documentation furnished tallies with that obtained by Eurocontrol.  Planes whose documentation was shown to be unreliable or downright untrue should be watched more closely and subjected to regular inspection.

The Department of Foreign Affairs has questioned the feasibility of such a policy given the volume of non-scheduled civil aircraft movements in and out of the State, apparently in the region of 12,000 per year, and has suggested that ‘reasonable suspicion’ of illegal activity would be required in order to search aircraft at Irish airports.  However, restricting inspections to medium and long haul aircraft – short haul aircraft are unlikely to be used for ‘rendition’ flights – would reduce the numbers involved.  And requiring the production of documentation by all such aircraft would enable the authorities to narrow down the class of aircraft which should be subjected to random inspection.

On the question of ‘reasonable suspicion’, this would not appear to be required for the production of documents or the inspection of aircraft under the Air Navigation and Transport Acts, which appear to provide for a regime similar to that requiring the production of documents under the Road Traffic Acts.  If this was contested, then the question of further legislation to provide for inspection or searching could be considered.  Most people would be surprised, however, at the suggestion that private aircraft can fly in and out of our airports at the moment without any requirement to produce documents or that they can only be inspected on the basis of an actual suspicion that they are engaged in a specific criminal activity.

State aircraft present a more difficult problem but, as indicated above, they do not appear to have been extensively used for ‘rendition’ purposes and in any event they could already be asked for a good deal more information about their activities than is presently sought before granting them leave to land here.  In addition, the Government should actively support Council of Europe Secretary General Terry Davis’s proposal for a new Convention to limit State immunity and provide for a much more effective international monitoring regime to prevent similar abuses in the future.

As it happens, the two proposals made here – for a much more robust and pro-active use of existing domestic law to prevent ‘extraordinary rendition’ flights through Irish airports and for strengthening the international controls on civil aviation – fit quite neatly with the section dealing with ‘extraordinary rendition’ in the current administration’s Programme for Government.  If adopted, they would also help to achieve the Government’s stated ambition to become a ‘model UN state’, setting an example of the protection of human rights for others to follow.

Finally, the question may be asked as to how the more robust and active policy suggested here would serve to actually prevent ‘extraordinary rendition’ from happening.  Could not the United States simply by-pass Ireland and carry on this unsavoury traffic through other countries?  The answer to that is, course, yes.  But if Ireland set an example on this issue, it would cause some inconvenience to the US and, more importantly, it would make it more difficult for other European governments to resist calls to take similar action, thus gradually closing door after door to the US until it would become too difficult and counter-productive for them to carry on this abusive and discredited policy.
� The writer is a member of the Irish Human Rights Commission but this paper is written in a personal capacity.
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