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  #notfairenough

Legal rights group FLAC (Free Legal Advice Centres) has prepared a report that recommends comprehensive reform of Ireland's system of dealing with appeals on social welfare decisions. The report, Not Fair Enough, is a legal analysis of how the system meets basic human rights standards on issues like fairness, transparency and access to justice. It presents a survey on the views of advocates using the system and concludes with a suite of recommendations to improve the system. 

The report finds the social welfare appeals system deficient in three main areas: it is insufficiently independent, it does not meet requirements for fair procedures and equality of arms, and it does not offer an effective remedy.

The social welfare appeals system has taken on an increasingly important role in the recession. Through no fault of their own, more and more people across all social sectors and from every corner of Ireland are becoming reliant on social welfare payments and, consequently, on the decisions of civil servants.  
When a person's application for social welfare is refused, he or she can appeal to the Social Welfare Appeals Office. However, without set time limits and with the volume of appeals rising starkly, decisions can take an intolerable amount of time with the 2011 average taking 32.5 weeks. People are left reliant on the good will of friends or family, or on the possibility of an emergency welfare payment. 

· Some key figures:

· €20.968 billion was spent on social welfare in 2011, 40% of total gross government spending

· Over 2.248 million people benefit from a social welfare payment, almost 49% of the country’s population

· 39 Appeals Officers deal with social welfare appeals for the whole country (note: as of Oct. 2012, there are 41 Appeals Officers).

· Between 2001 and 2010, the number of appeals grew by 51%.

· In 2011, there was a record high of 51,515 live (on-going) appeals with an average processing time of 32 weeks.

The large number of appeals is of concern, but FLAC suggests that there are other serious problems as well.  Some of the main issues are:
1. The high rate of successful appeals indicates a problem with the initial application and decision-making processes – in 2011, some 42% of decisions appealed were overturned. In fact, in 2011, almost 1 in 5 decisions were overturned just by getting an Appeals Officer to ask the original Deciding Officer to revise his or her own decision. FLAC argues that this very high success rate of appeals shows that many original decisions to refuse a payment were wrong in the first place. Better first-instance decision-making will reduce delay, bureaucracy and spending.

2. In addition, the appeals process is a labyrinth of mechanisms that is sometimes confusing and hard to navigate. (See our diagram in the report and Executive Summary.) For this reason and also to address the imbalance of fairness, advocates interviewed for this report have recommended more supports for appellants, in terms of both information and representation.
3. A central issue is the perception of how independent the Appeals Office is from the Department of Social Protection, on whose decisions it must adjudicate.  Appeals Officers remain employees of the Department, are appointed by the Minister for Social Protection and may return to another section of the Department after working in the Appeals Office. Additionally, there is no public appointment process or terms of reference for Appeals Officers. FLAC's survey of advocates with experience in appeals found that while most viewed the Appeals Office as “somewhat independent” and “somewhat fair” they were concerned that the close links between the Appeals Office and the Department tended to undermine appellants' confidence in the Office. They also found the process itself unfair due to the long delays and inequality of arms. 

4. A further problem centres on the system's lack of transparency. Decisions of the Appeals Office are not made available to appellants, unlike other quasi-judicial bodies such as the Equality Tribunal and the Refugee Appeals Tribunal. Access to previous decisions would greatly assist new appellants in making their cases and in understanding how the Appeals Office reaches its decisions. In addition, appellants do not have automatic access to information on their file, and are also largely uninformed about the Freedom of Information mechanism. FLAC contends that there is a general inequality of arms as regards access to information between appellants and the Department.

5. For a legal process to be fair, both sides must be heard - and this is not always an option for appellants. For instance, a person can request to have an oral hearing with an Appeals Officer but it is at the discretion of an Appeals Officer to grant it. An oral hearing gives the appellant an opportunity to be assisted by a lawyer or other representative, after which the Officer will decide on the case based on this meeting and on written submissions.  The alternative is for the case to be decided summarily, based solely on the written submissions. The figures show that success rates for oral hearings are much higher; in 2010, less than a quarter of all appeals determined by summary decisions were successful, while the success rate rose to 48% after an oral hearing. The Appeals Office has been granting fewer oral hearings in recent years – in 2011, it dealt with 65% of cases summarily versus 41% in 2009. The Appeals Office is seeking to cut down on oral hearings to reduce its costs, but FLAC contends that it must do so in a way that is open to scrutiny and that respects the rights of appellants to fair procedure and equality of arms. 
FLAC believes that Ireland can have a fair, independent and transparent system of social protection that will protect the dignity and welfare of all people - if it is based on fundamental human rights. Ireland has signed up to international human rights law that enshrines such rights; in this report, we hold to account our social welfare appeals system against the state's legal commitments.

(See also a separate checklist of basic legal principles for a fair and effective system of social welfare appeals.)
We suggest there are some simple and cost-effective ways to make the appeals system fairer and more effective. The government could set time limits on decisions, remove the Appeals Office from the remit of the Department, publish decisions (even anonymised) or simply train Department staff to make better decisions in the first place. 
 The report makes five overarching recommendations:
A. The Social Welfare Appeals Office should be placed on a statutorily independent footing to ensure perceived and actual independence from the Department of Social Protection. The Government should examine different models for independent quasi-judicial tribunals and should consider various options to increase the perception of independence including making the Appeals Office directly accountable to the Oireachtas or ensuring separation of powers by making it part of the Courts Service.
B. All actions and decisions taken by staff members of the Department of Social Protection, including those of the Appeals Office, should comply with national and international human rights standards. In particular, employees should be made aware of their obligations and positive duty to act in a manner compatible with the European Convention on Human Rights Act 2003. 

C. The social welfare appeals process should be transparent, fair and efficient to make certain that people can assert their rights and entitlements in a fair and timely fashion. 

D. The rights of people applying for social protection should not be dismissed or reduced because of the economic recession. The government should seek to respect, protect and promote the rights of the most vulnerable and ensure that the rule of law is observed. It must maximise its limited resources to ensure that people can live in dignity. 

E. The Appeals Office should carry out an audit of its procedures to ensure the optimum use of available resources and the outcomes of the audit should be made public. 
Biographies of speakers at launch:
· Noeline Blackwell is Director General of FLAC. Before that, she worked in general practice as a solicitor, with a particular interest in family law and in human rights law in general, refugee law in particular. She is a former chairperson of the Law Society's Human Rights Committee and of the Irish section of Amnesty International. Noeline is a trustee of Front Line, the Dublin-based international foundation for human rights defenders at risk, and is on the Board of the Immigrant Council of Ireland.
· Saoirse Brady is FLAC’s Policy and Advocacy Officer. Saoirse is responsible for FLAC’s policy work on social welfare law reform and is the author of One Size Doesn’t Fit All (2009), a legal analysis of the State’s direct provision and dispersal system for asylum seekers, and Not Fair Enough. She is also responsible for drafting FLAC’s pre-budget submissions and numerous policy and briefing documents. Saoirse is the Dublin Project Officer for the EU Commission funded Tri-City Project on Special Non-Contributory Benefits and represents FLAC at the Department of Social Protection’s Migrant Consultative Forum.
· 
Michael Farrell is the senior solicitor with FLAC. He formerly worked as a solicitor in private practice and has taken cases to the European Court of Human Rights, the UN Human Rights Committee and the European Committee of Social Rights.  He is a former Co-Chairperson of the Irish Council for Civil Liberties and was a member of the Irish Human Rights Commission from 2001 to 2011. He is also the Irish member of the Council of Europe Commission Against Racism and Intolerance (ECRI).
· Emily O'Reilly is Ombudsman and Information Commissioner. Prior to her appointment, Ms O'Reilly was an accomplished journalist and author whose roles included many years as a political correspondent with prominent print and broadcasting media. She is an ex-officio member of the Standards in Public Office Commission, the Referendum Commission, the Constituency Commission and the Commission for Public Service Appointments.  In May 2007, Ms O'Reilly was assigned the additional role of Commissioner for Environmental Information. 
The report will be available to download as a PDF from the FLAC website (www.flac.ie) on Wednesday, 24 October.
Also being launched are three guides to the social welfare system:

· Checklist for applying for a Social Welfare Payment:  
bit.ly/apply4SW
· Guide to Making a Social Welfare Appeal:  
bit.ly/SWappl_guide
· Guide to Habitual Residence Condition:  
bit.ly/HRC2012guide
For any queries, please contact

· Saoirse Brady, Policy & Advocacy Officer
01-887 3600 / 087-962 3252
· Michael Farrell, Senior Solicitor
01-887 3600 / 086 387 3863
· Yvonne Woods, Communications Officer
01-887 3600 / 087-230 9227
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