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Introduction:

The European Convention on Human Rights Act, 2003, which partially incorporated the European Convention into Irish law, was passed almost four years ago but so far its impact has been quite limited.  One obvious reason for this is that it has been held not to have retrospective effect (Dublin City Council v. Jeanette Fennell)
 [2005] IESC 33) so that it can only be relied upon in cases where the cause of action has arisen since 1st January 2004.  Given the pace at which cases are proceeding through the courts, it is only fairly recently that decisions have started to come through in cases where the 2003 Act is applicable.

To get an idea of the possible effect of the 2003 Act on Judicial Review cases in the future it is necessary to look at the effect of the very similar Human Rights Act, 1998 in the UK, which came into force in October 2000 and on which the 2003 Act here was largely modelled.

In a paper to the Law Society in October 2002, the Northern Ireland Lord Chief Justice, Sir Brian Kerr, said that in the first two years of operation of the Human Rights Act, the European Convention had been cited in 70% of all Judicial Review applications in the Northern Ireland courts
.  In the following year that figure had dropped back to 60%, but in January 2003, speaking at the European Court of Human Rights in Strasbourg, the Lord Chief Justice of England and Wales, Lord Woolf, said:

“...[W]hile previously a few experts in the United Kingdom were aware of the rich jurisprudence of this [Strasbourg] Court, now that jurisprudence is familiar to every judge and competent lawyer in the country.  In the cases that I hear it is rare for a decision from Strasbourg not to be cited at some stage of the hearing...”

Lord Woolf was not referring specifically to Judicial Review cases but in practice JR appeals make up a large proportion of the workload of the House of Lords.

As our courts and lawyers become more familiar with the European Convention and the 2003 Act, there is no reason to believe that the position will be any different here.

So the European Convention on Human Rights is here to stay. What difference will it make in the area of Judicial Review?

First of all, the 2003 Act creates a new ground for Judicial Review since Section 3(1) of the 2003 Act creates a specific statutory duty, subject to any statutory provision or rule of law, for all organs of the State to perform their functions in a manner compatible with the State’s obligations under the Convention provisions.

Secondly, it is likely to significantly alter – how significantly remains to be see – the standard or criteria for Judicial Review.

Thirdly, it will create a new remedy for injured parties.  Under Section 5(4) of the Act, where a court grants a declaration that a section of a statute is incompatible with the Convention, the party concerned can apply to the Attorney General for an ex gratia payment of compensation.  The payment will be on the Strasbourg scale, however, which is anything but generous.

Fourthly, it will lead to some substantive changes in the law.

Judicial Review standards:

Potentially the most radical effect may come about through a change in the standard for granting Judicial Review and it is that aspect on which I want to particularly focus in this paper.  Traditionally the standard for Judicial Review was that set in the Wednesbury case in England in 1947:

“The court is entitled to investigate the action of the local authority with a view to seeing whether they have taken into account matters which they ought not to have taken into account or conversely have refused ... or neglected to take into account matters which they ought to have taken into account.  Once that question is answered in favour of the local authority, it may still be possible to say that ... they have nevertheless come to a conclusion so unreasonable that no reasonable authority could ever have come to it.  In such a case I think the court can interfere.”

This approach was summed up in 1982 in R. v. The Chief Constable of North Wales ex parte Evans, where the Court said that Judicial Review

“... is concerned not with the decision but the decision-making process ... judicial Review as the words imply, is not an appeal from a decision, but a review of the manner in which the decision was made.”

And Lord Diplock in Council of Civil Service Unions
 in 1984 set out the three accepted grounds for granting Judicial Review, namely “illegality”, “irrationality” and “procedural impropriety”.  This left a narrow opening for review on grounds other than “illegality, or ultra vires, or improper procedure.  A decision could be overturned for “irrationality” or unreasonableness but the opening was very narrow indeed. Lord Diplock defined it as “a decision which is so outrageous in its defiance of logic or accepted moral standards that no sensible person who had applied his mind to the question to be decided could have arrived at it.”

The Irish courts followed the English jurisprudence in this area pretty closely, but if anything they set the bar even higher where it might be sought to overturn a decision on the grounds of unreasonableness.  In Keegan v Stardust in 1986, Henchy J held that it was not for the courts to substitute their decision for that of the tribunal being reviewed.  If the tribunal had not erred in its procedure or on the law, the courts could only intervene if “the impugned decision plainly and unambiguously flies in the face of fundamental reason and common sense.”

In O’Keeffe v. An Bord Pleanala
 in 1992, Finlay CJ said: “[T]he circumstances under which the courts can intervene on the basis of irrationality with the decision-maker involved in an administrative function are limited and rare.”  A court could not interfere just because it would have come to different conclusions or because “the case against the decision made by the authority was much stronger than the case for it.”  For the court to intervene, “it is necessary [to establish] ... that the decision-making authority had before it no relevant material which would support its decision.”

And in what was probably the high, or perhaps more correctly the low, point of the Wednesbury tradition, O’Sullivan J. said in Aer Rianta cpt v. The Commissioner of Aviation Regulation in the High Court in 2003:

“To be reviewably irrational it is not sufficient that a decision-maker goes wrong or even hopelessly and fundamentally wrong; he must have gone completely and inexplicably mad; taken leave of his senses and come to an absurd conclusion.”

This attitude was somewhat softened by the fact that the Irish courts did have power to quash decisions for unconstitutionality in a way the UK courts did not.

Even before the passing of the Human Rights Act in 1998, the UK courts were becoming uneasy with the rigidity of the Wednesbury approach which meant that so long as the procedure for decision-making had been properly observed, it was very difficult to challenge even quite questionable decisions.  To deal with this they developed the doctrine of “anxious” or “heightened” scrutiny of the reasonableness of decisions in areas that affected human rights.

A number of High Court judges here have suggested that the “anxious scrutiny” test might be more appropriate than the O’Keeffe standard in leave applications in asylum

cases
 but the issue is still not fully resolved.  Gilligan J. certified an appeal to the Supreme Court in the case of Meadows v. Minister for Justice, Equality and Law Reform
 in November 2003 on the question of whether “in determining the reasonableness of an administrative decision which affects or concerns constitutional rights or fundamental rights is it correct to apply the standard as set out in O’Keeffe v An Bord Pleanala [1993] 1 I.R. 39”, but this does not seem to have been decided as yet.

Outside the asylum area the “anxious scrutiny” test has not made much progress in the Irish courts.

In any event, “anxious scrutiny” was not enough to satisfy the European Court of Human Rights and in the case of Smith and Grady v. The UK
in 1999, the Strasbourg Court held that Judicial Review did not provide an effective remedy as required by Article 13 of the Convention because “it effectively excluded any consideration by the domestic courts of the question of whether the interference with the applicants’ rights answered a pressing social need or was proportionate to the national security and public order aims pursued.”  The case concerned a ban on gays and lesbians serving in the British armed forces.

Proportionality:

In deciding whether executive or administrative decisions or actions were in breach of the European Convention, the European Court of Human Rights used the doctrine of proportionality, i.e. if a decision interfered with a person’s rights under the Convention, the Strasbourg Court asked a sequence of questions: did the interference pursue a legitimate aim; did it meet a pressing need in society; and was it proportionate in all the circumstances?

Following the passing of the Human Rights Act in the UK and where a breach of a Convention right was alleged, the British courts were now required to use the criterion or test of proportionality to assess whether there had in fact been a breach.

In one of the early cases taken after the coming into force of the Act, Daly v. The Home Secretary,
 Lord Steyn said in the House of Lords that the new test required “the reviewing court to assess the balance which the decision maker has struck, not merely whether it was within the range of rational or reasonable decisions.”  He added that this “may require attention to be directed to the relative weight accorded to interests and considerations”

In the case of Baiai v. The Home Secretary
  in 2006, Silber J. in the High Court summarised with approval the test that Lord Steyn had set out in Daly, which required the court to consider whether:

“(i) the legislative objective is sufficiently important to justify limiting a fundamental right;

(ii) the measures designed to meet the legislative objective are rationally connected to it; and 

(iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective.”

Since Daly there has been animated debate among UK lawyers about whether the courts in Judicial Review cases are entitled to review the merits of the impugned decision and the degree of deference that should be accorded to decision makers, but there is no doubt that as Lord Justice Laws said in the Court of Appeal in the case of Huang v. The Home Secretary
 in 2005: “In the new [post Human Rights Act] world the decision maker is obliged to accord decisive weight to the requirements of pressing social need and proportionality.” Effectively, in this new world, the reviewing court must assess whether the decision maker has fulfilled this obligation.

It seems likely that the Irish courts will have to follow a fairly similar course when Convention issues begin to come before them in significant numbers.

The recent (May 2007) decision by the UK Court of Appeal in the Baiai case (already referred to) gives an illustration of how the proportionality test works in practice.

The case concerned a provision of UK asylum and immigration law that required non-EEA nationals who did not have a right to residence in the UK to obtain the permission of the Home Secretary to get married.  The scheme was intended to stop marriages of convenience aimed at securing leave to remain in the UK.  The applicants challenged the provision on the basis that it was in breach of Article 12 of the European Convention protecting the right to marry.

Judge Silber in the High Court had tested the scheme against the criteria outlined by Lord Steyn in Daly’s case, which are set out above.  He found that the objective of the legislation in question was legitimate and was sufficiently important to justify limiting a fundamental right (the right to marry).  However, he then found that the particular measure taken was not rationally connected to this objective because it affects all marriages of persons subject to immigration control, not just those known or reasonably suspected to be marriages of convenience.  He also held that in casting its net so wide, the measure was disproportionate to the legitimate aim sought to be achieved.

The Court of Appeal upheld the High Court decision, saying:

“ 58.  In the light of the Convention jurisprudence, the Secretary of State can only interfere with the exercise of Article 12 rights in cases that involve, or very likely involve, sham marriages entered into with the object of improving the immigration status of one of the parties.  To be proportionate, a scheme to achieve that end must either properly investigate individual cases, or at least show that it has come close to isolating cases that very likely fall into the target category.  It must also show that the marriages targeted do indeed make substantial inroads into the enforcement of immigration control … the scheme in issue in this case does not pass that test.”

The Baiai case has some relevance here because the Immigration, Residence and Protection Bill introduced in the Oireachtas in 2006 contained a very similar provision requiring asylum seekers and persons seeking leave to remain here to obtain the permission of the Minister for Justice, Equality and Law Reform before getting married.  The Bill lapsed with the dissolution of the Dail before the General Election this year but is due to be reintroduced shortly.  It is not yet known whether it will still contain the controversial provision about requiring permission to marry.

If such a provision were to become law here, it would be liable to challenge on constitutional as well as Convention grounds, but the way in which the issue was dealt with in the UK illustrates the process of proportionate review under legislation very similar to the ECHR Act, 2003 here.

A rather stark statement of the post Human Rights Act criteria for Judicial Review was made last year by Lord Bingham in the House of Lords in his judgment in the case of     R (Begum) v. Denbigh High School,
which concerned a Moslem schoolgirl who was refused permission to wear a jilbab, a large shapeless garment a bit like what some orders of nuns used to wear here.

The applicant had challenged the decision both on the grounds that it had infringed her rights under the Convention and also that the school had not properly followed the procedures for making such decisions.  Lord Bingham said: 

“The focus at Strasbourg is not and never has been on whether a challenged decision or action is the product of a defective decision-making process, but on whether, in the case under consideration, the Applicant’s Convention rights have been violated.”

The effect of the ECHR Act so far:

I mentioned earlier that the ECHR Act, 2003 and its limited incorporation of the European Convention into Irish domestic law had initially had relatively little impact.  In the last 12 months or so, however, its effect has begun to be seen in some cases which were commenced after 1st January 2004.

So far there have been only four cases that I am aware of where the European Convention has had a major or decisive influence on the outcome.  They all concerned Article 8 of the Convention (right to respect for private and family life) and all were High Court decisions.  Three were Judicial Reviews and the fourth started off as a Judicial Review but concluded under a slightly different procedure.

The cases are as follows:

Bode v. Minister for Justice, Equality and Law Reform [2006] IEHC 341.  Here Ms Justice Finlay Geoghegan gave judgment on 14th November 2006 in a case involving parents of Irish citizen children who were refused leave to remain under the IBC05 scheme for dealing with such cases.  Judge Finlay Geoghegan held that the Minister had failed to consider separately the rights of the children concerned and that this constituted a breach of Article 8 of the Convention.  An appeal in this case was heard by the Supreme Court earlier this year (2006) and a decision is expected shortly.

O’Donnell v. South Dublin Council, unreported, 22nd May 2007.  This case concerned a Traveller family, three of whom suffered from a severely incapacitating condition.  Ms Justice Laffoy found that there had been a breach of Article 8 because the Respondent Council had failed to provide adequate accommodation for the family.

“Mr. G,” unreported, 11th September 2007.  In this case Mr. Justice McKechnie held that the Article 8 rights of an unmarried father had been breached when his former partner was able to remove their children to England without his consent.

Lydia Foy v. An t-Ard Chlaraitheoir & Others, unreported, 19th October 2007.  This is the case of a transgendered woman seeking the provision of a birth certificate in her acquired gender as recognition of her new gender identity.  This case is interesting in terms of the procedure involved as well as the outcome.

Mr. Justice McKechnie was here dealing with two sets of proceedings.  One was a Judicial Review application commenced in 1997 in which he had given judgment against the applicant in 2002, following which Dr. Foy had appealed.  Before the appeal was due to be heard in the Supreme Court in November 2005, Dr Foy sought to amend her grounds of appeal to include an application for a declaration of incompatibility of the existing law with Article 8 of the European Convention.

The Supreme Court sent the case back to the High Court to deal with the ECHR point.  Around the same time Dr Foy also issued new proceedings using a new statutory appeal procedure provided for in the Civil Registration Act, 2004, and again seeking inter alia a declaration of incompatibility pursuant to the ECHR Act, 2003.

Giving judgment on 19th October 2007, Judge McKechnie found against Dr Foy in the reference from the Supreme Court on the basis that the ECHR Act, 2003 was not retrospective in its effect (following the Fennell decision referred to at the beginning of this paper) and so could not apply to the original proceedings commenced in 1997.

However, he found for Dr Foy in the second set of proceedings, which had been issued after the 2003 Act had come into effect.  Influenced by a series of decisions on this issue by the Strasbourg Court, Judge McKechnie held that the failure of Irish law to provide any mechanism for recognising Dr Foy’s new gender identity meant that it was incompatible with Article 8 and he granted the first declaration of incompatibility under the 2003 Act.

At the time of writing the written judgment had not yet become available but it does not appear that there was any significant difference in the way in which the judge dealt with the statutory appeal proceedings from how he would have approached the matter if it had been a Judicial Review.

Finally, to give an impression of the sort of cases (many of them Judicial Reviews) where the UK courts have applied the Human Rights Act and the European Convention and the sort of issues involved, attached is a list of cases where declarations of incompatibility have been made by the UK courts up to July 2007 and of the action taken as a result.  This does not, of course, include cases where the courts have overturned specific executive or administrative decisions as in breach of the duty of decision makers to act compatibly with the Convention, or where the courts have been able to re-interpret the law in light of Convention jurisprudence.  However, there is no reason to think that the spectrum of issues involved in such cases would be markedly different.
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