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This paper looks at the situation in the Republic of Ireland where a merger has been proposed between the Irish Human Rights Commission (IHRC) and the Equality Authority.  A Working Group was established last year by the Minister for Justice and Equality to make recommendations about the merger.  The Working Group reported last month and we are awaiting the next steps in the process.  This paper deals with the background to the merger proposal, the two organisations involved, and the recommendations made by the Working Group.

I was a part-time member of the IHRC from 2001 to 2011 and was also a member of the Working Group on the merger.  However, the views expressed in this paper are my own and should not be taken as representing the views of the IHRC or of the Working Group.

The Background to the Merger – the IHRC and the Equality Authority

In September 2011 the current Irish Government, which had been elected earlier that year, announced that it planned to merge the Irish Human Rights Commission (IHRC) and the Equality Authority to form a new, ‘enhanced’, and more effective Irish Human Rights and Equality Commission.
The two bodies had different backgrounds that reflected two different traditions of national human rights and equality institutions in many European countries.  The Equality Authority had been established in 1999 as an expanded version of the Employment Equality Agency, which had been set up in 1977 to implement EEC laws on gender equality in employment.  Its mandate had been greatly expanded to cover nine different grounds of prohibited discrimination, including gender, race, disability, age, sexual orientation and membership of the Traveller community, and to combat discrimination in the provision of goods and services as well as employment.
One of the Authority’s key functions was to take cases to a specialised Equality Tribunal, which enforced the anti-discrimination laws.  It also engaged in a lot of promotional and outreach work with employers, service providers and the public service.  It has made a substantial contribution to combating discrimination and prejudice in Ireland and was and is highly regarded among European equality bodies.

The Irish Human Rights Commission (IHRC) was set up in 2001 and followed the model for national human rights institutions developed by the Office of the UN High Commissioner for Human Rights and set out in the Paris Principles relating to the Status of National Institutions.  The impetus to set up the Commission was somewhat unusual, however.  During the peace negotiations in relation to the Northern Ireland conflict in the 1990s, the Irish Government pressed for the establishment of a Human Rights Commission as part of the settlement in Northern Ireland.

Then, as part of a commitment to provide an equivalent protection of human rights in the Republic of Ireland as in Northern Ireland, it agreed to establish a Human Rights Commission in the Republic as well. A Joint Committee of both Commissions was also to be set up to discuss cooperation on issues affecting the whole of the island of Ireland.  The commitment to establish the two Commissions and the Joint Committee was written into the peace agreement between the Irish and UK governments.
The IHRC had a very broad mandate to promote and protect the human rights guaranteed by the Irish Constitution and the international human rights treaties and conventions ratified by the Irish Government.  The Commission devoted a lot of time to commenting on Government policy and proposed legislation, ranging from criminal justice, through immigration and asylum issues, to mental health law.  It had the power to initiate legal cases but concentrated more on acting as an amicus curiae raising human rights issues in the framework of cases already before the courts.  It also took an active role in monitoring Ireland’s compliance with the international conventions to which the State is a party.

There was and is a whole network of other bodies in the human rights and equality field in Ireland as well: the Ombudsman for public bodies, who is also the Freedom of Information Commissioner; the Garda Siochana (police) Ombudsman Commission; the Children’s Ombudsman; the National Disability Authority.  There are or were some other non-statutory state funded institutions in the human rights and equality field, such as National Consultative committee on Racism and Interculturalism (NCCRI). 
There was general cooperation between all of these bodies but the IHRC and the Equality Authority worked very closely with the anti-racism body (NCCRI), and all three bodies worked with government agencies on the steering group of the National Action Plan Against Racism, which ran from 2005 to 2008.
The Threat to the Human Rights and Equality Institutions

In 2008 the financial crisis hit the Irish economy.  There were cutbacks in government spending and threats to close down unproductive ‘quangos’
 or state-funded public bodies.  Suddenly and with no consultation, no analysis and no planning, the Minister for Justice announced plans to merge the IHRC, the Equality Authority, the Equality Tribunal, which hears equality complaints, the Data Protection Commission and the National Disability Authority.  There was no rationale or logic to the proposal and the general view was that the merged body would be unworkable and would undo much of the work of the existing bodies.
Even the supposed savings from the merger would be negligible.  The most benign interpretation was that the Government regarded human rights and equality institutions as expendable in a time of financial stringency.  Others suspected that the Government was taking the opportunity to undermine public watchdogs which had been doing their job too effectively.
There was substantial opposition to the merger proposal by civil society organisations and by regional and international human rights institutions.  The UN Human Rights Committee, the UN High Commissioner for Human Rights, and the Council of Europe Human Rights Commissioner all expressed their concern as well as the opposition parties in Ireland.  And there was a problem for the Government because of the position of the IHRC, which was specifically provided for by the Northern Ireland Peace Agreement.
The merger proposal was put on hold but a couple of months later when wide-spread public spending cuts were announced, the budget of the Equality Authority was slashed by 43% and the budget of the IHRC by 32%, where the average figure for public sector cuts was around 10%.  The anti-racism agency NCCRI had all its funding withdrawn and the National Action Plan Against Racism, which had come to the end of its initial cycle, was not renewed.  The effect on the IHRC and the Equality Authority was drastic and by 2010 the Government auditors reported serious concern as to whether the IHRC could continue to carry out its functions on its current level of funding.
The New Merger Proposal

There was a general election in 2011 and the former leading opposition parties came to power.  They had expressed their support for the work of the IHRC and the Equality Authority but the economic crisis had deepened and there was no increase in the budget of the two bodies.  In September 2011, the Minister for Justice and Equality proposed a new merger, involving just the IHRC and the Equality Authority, and promised that it “will positively strengthen the ability” of the new Commission to “effectively, efficiently and cohesively” promote a culture that “respects the human rights and equal status of everyone in our society”.
He later announced that he would establish a Working Group with representatives from the two bodies to make recommendations about the merger.

By this stage it was clear that there was no likelihood that the budgets of the two bodies would be returned to pre-2008 levels in the near future.  It was also clear that there was little popular support for maintaining two separate organisations in the face of what appeared to be a non-threatening, and even positive, merger proposal.  There were still concerns that the specific focus of each body could be blunted by a merger but that concern was lessened by the fact that the proposed merger was now limited to two bodies which had a good deal in common both in terms of their objectives and their working methods.

The two existing bodies, the IHRC and the Equality Authority, accepted the proposal and resolved to cooperate with it.

The Working Group

The Working Group was established in October 2011. It was made up of four members of the board of the Equality Authority, four former members of the IHRC
, two senior civil servants from the Department of Justice and Equality, the Minister’s special adviser, and an independent chairperson.
The terms of reference required the Working Group 

“1. To identify best practice in each organisation and the structure and process through which the IHREC [Irish Human Rights and Equality Commission] can ensure respect for human rights, equality, diversity and the freedom and dignity of the individual and the practices in each organisation, if any that require change and the recommended changes…”
The Minister was anxious to move quickly on establishing the new body.  He said he hoped to have it in place by the end of February 2012.  He had not intended to have any public consultation but the Working Group felt strongly that the confidence of civil society in the human rights and equality institutions had been badly dented by the earlier developments and it was essential that the public should be given an opportunity to express their views.  It was agreed to invite written contributions within a short time frame and it worked quite well.  There were 69 submissions, most of them short and succinct, and the final report reflected quite a lot of what was in the submissions.
Despite the disappointments and frustrations of the previous three or four years, the Working Group took a positive rather than a defensive attitude to the merger proposal.  They took the Minister and the Government at their word when they had said they wanted a strengthened and enhanced new Commission.  The Group’s Report said that “The merger offers the opportunity to develop an integrated body that can be stronger than the sum of the two existing bodies” and it stressed the increased potential where experts in human rights and in the equality field could reinforce each other’s work and strengthen the representations, proposals and legal submissions made by the new body.

While initially there was a certain tension resulting from the different backgrounds and approaches of the two bodies, that was largely dispelled by agreement that equality was an integral component of human rights and that the new organisation should be fully integrated and not divided into separate human rights and equality streams or silos.

There was also a concern about independence, whether real or perceived.  While the IHRC had from the beginning recruited and employed its own staff, the staff of the Equality Authority were overwhelmingly civil servants supplied and employed by the Department of Justice and Equality.  The Working Group very quickly agreed that to increase public confidence in the new body and strengthen its perceived independence, it should in future make all its own appointments and be the employer of all its own staff.
And, of course, the Group was keenly aware that to secure “A” status accreditation from the UN International Coordinating Committee of National Human Rights Institutions, it would be necessary to demonstrate that the new body had control over its own staff and that very few, if any, staff would in future be seconded from a Government Department. – The IHRC currently has “A” status with the ICC but it appears that when the new body is established that status will lapse and the new Commission will have to apply for accreditation in its own right.

The Working Group Report

The Working Group drew heavily upon a number of documents on best practice for national institutions produced by ECRI, Equinet, the EU Fundamental Rights Agency, the Council of Europe Commissioner for Human Rights, the Office of the UN High Commissioner for Human Rights, and the International Coordinating Committee of National Human Rights Institutions
.  And if anyone had any doubts about the value of all these reports and opinion papers, I can confirm that they were of major assistance in establishing a basic frame of reference for the Working Group and a foundation and template upon which it could develop a blueprint for the new Irish Human Rights and Equality Commission.

The Working Group Report essentially concentrated on the mandate, composition, powers and resources of the new Commission and its relationship to the Government and the State, rather than on the details of its organisation and administration.  We felt that the organisational and administrative details should be determined by the board and management of the new body with professional advice from human relations experts.  We also hoped that since the merger involved only two bodies with overlapping remits and working methods, the difficulties that might arise would be manageable.
The key recommendations of the Working Group’s report were:

Purpose

A statement of the purpose of the new Commission should be set out in its founding legislation and the Report included a suggested draft wording:
“The purpose of the IHREC [Irish Human Rights and Equality Commission] is to protect and promote human rights and equality, to encourage the development of a culture of respect for human rights, equality and intercultural understanding in Ireland, to work towards the elimination of human rights abuses and discrimination and other prohibited conduct, while respecting diversity and the freedom and dignity of the individual and, in that regard, to provide practical assistance to persons to help them vindicate their rights”.

Definition of Human Rights
The definition of human rights for the purposes of the Commission’s work should include not only the rights guaranteed by the Irish Constitution and the treaties and conventions to which Ireland is a party, and rights resulting from EU membership, but also a further category which would allow the Commission to consider new and emerging human rights issues as well.  Again the Report suggested a draft addition to the definition of rights:
“(c) the rights, liberties or freedoms that may reasonably be inferred as being inherent to persons in contemporary society and necessary to enable them to live their lives with dignity and develop their personal potential in political, social, cultural and economic life to the fullest possible extent”.

Independence

The legislation establishing the new Commission should contain an explicit statement that “the IHREC is independent in the exercise of its functions, and that it shall be guided in its work by the Paris Principles”.

Powers

The new Commission should retain all the powers of the existing bodies and in particular the power to take, intervene in, or support legal actions; make recommendations to Government on law or practice to do with human rights and equality; examine and comment upon  proposed legislation; hold inquiries; suggest the ratification of international and regional human rights conventions; carry out or commission research; work to eliminate discrimination and promote the integration of migrants and other minorities; develop codes of practice for employers and service providers; carry out awareness and education campaigns; work closely with the Northern Ireland Human Rights Commission and Equality Commission; and engage with and work with regional and international human rights and equality bodies.
Equality and Human Rights Duty for Public Bodies

A new positive duty should be introduced requiring all public bodies to have due regard to human rights and equality in their work.  The Report suggested that:
“A public body shall in the exercise of its functions have due regard to the need to eliminate prohibited discrimination, promote equality of opportunity and treatment and protect the human rights of its staff and the persons to whom it provides services ...”
No such positive duty had existed previously and the Working Group was aware of the difficulty of securing Government agreement to introduce such a requirement in the midst of the current economic crisis.  As a result, the suggested enforcement provisions for this positive duty are a good deal less robust than in Northern Ireland and Great Britain, but the Report proposed that there should be a review of the effectiveness of the positive duty in three to five years time.
A Transparent Appointment Procedure
The appointment of the Chief Commissioner and 11 or 12 part-time Commissioners to head the new body will be crucial for its credibility and to determine the direction which it will take.  The Working Group recommended that the Commissioners, who should all have expertise in human rights or equality issues,  should be evenly gender balanced and broadly representative of Irish society, including minority groups that require the protection of the IHREC.

Appointment should be by open advertisement and competition and selection should be by a panel of five independent persons of high standing nominated by Government but not including representatives of any Government Department. The proposed selection should then be approved by the Oireachtas (parliament).

Answerable to Parliament

The new Commission should report directly to a Committee of the Oireachtas (parliament).  Currently both the IHRC and the Equality Commission are under the “umbrella” of the Department of Justice and Equality, which has tended to undermine the perception of their independence.  The Working Group felt that reporting directly to the Oireachtas would dispel fears of Government interference in the new body’s work and that regular reporting to a parliamentary committee would stimulate more interest and involvement by parliamentarians in the Commission’s work.
Finance and Staffing

The Report noted that both existing bodies had stated that their funding was inadequate and that current staff numbers were insufficient to meet even existing obligations.  In the case of the IHRC, this had been acknowledged by the Taoiseach (Prime Minister) in September 2011, just after the merger proposal had been announced
.  The Report recommended the inclusion in the legislation establishing the new Commission of a clause stating that “The Commission shall be provided with sufficient resources to ensure that it can carry out each of its functions effectively”.  And it called for the disproportionate budget cuts to be restored as soon as possible.

The Working Group also recommended that the new Commission “should be the employer of all its staff ... all vacancies that rise after the establishment of IHREC should be filled in a way that conforms to the Paris Principles”.

What happens next?

The Working Group’s Report was published on 19th April last and the Minister for Justice and Equality was positive in his response.  Civil society groups were generally positive as well, while calling for stronger powers and more resources for the new Commission.

The Minister indicated that officials would speedily prepare draft legislation based on the Report and that he hoped the legislation might be passed by the Oireachtas before the summer recess, with the new Commissioners to be appointed in the autumn and the new Commission established before the end of the year.
That timetable may be somewhat ambitious as the Government is heavily pre-occupied with the financial crisis and has a large amount of legislation relating to the crisis that it wishes to get through the Oireachtas in the near future.  However, this week the Government approved summary Heads of the legislation to set up the new Commission, based closely on the Working Group Report, so things are moving quite quickly.
But more important than the timetable is whether the Government will agree to the changes suggested by the Working Group and, crucially, to give the Commission sufficient funds to do its job properly.
The Working Group was clear: the new body cannot carry out even the existing functions without increased funding.  And it cannot be re-launched and win back public confidence without more resources.  In the scramble within Government for scarce resources, will the new Irish Human Rights and Equality Commission be given sufficient priority?
The answer probably depends on civil society – and a bit on the regional and international human rights institutions as well.  The amount of money and resources required to run the new Commission properly is not large.  If Irish civil society demonstrates that there is a strong enough demand for a genuinely new, independent and enhanced Human Rights and Equality Commission, and if the regional and international institutions encourage the Irish Government to stay in the vanguard of human rights and equality protection in Europe, then the damage done over the last few years may be repaired and a strengthened and enhanced Commission may be established.

Ireland might even set an example of how to continue to protect and even enhance human rights and equality in a time of economic crisis.

Michael Farrell

29th May 2012 

A copy of the Working Group’s Report is available from the website of the Irish Department of Justice and Equality at <www.justice.ie/en/JELR/20120419-WorkingGroupRpt-HumanRightsEqualityCommission.pdf/Files>
� Quasi-autonomous non-governmental organisations


�  The IHRC Commissioners’ term of office had just come to an end.


�  ECRI General Policy Recommendation No. 2 on Specialised Bodies to combat Racism, Xenophobia, Anti-Semitism and Intolerance at National Level;  Equinet: Equality Bodies and National Human Rights Institutions, Making the Link to Maximise Impact;  European Union Agency for Fundamental Rights: National Human  Rights Institutions in the EU Member States, Strengthening the Fundamental Rights Architecture in the EU 1;  Council of Europe Commissioner for Human Rights: Opinion of the Commissioner for Human Rights on National Structures for Promoting Equality, CommDH (2011) 2;  UN High Commissioner for Human Rights: Best Practices on the Transformation and/or Merger of Human Rights Institutions


�  The Report also suggested a change in the governance structure of the new Commission.  The existing IHRC had a full-time President, who acted as chair of the board of part-time Commissioners and provided policy leadership to the organisation, while the administrative work was led by a full-time Chief Executive Officer.





The Report proposed that the new body should be led by a part-time Chief Commissioner and a full-time director with more responsibility for policy as well as administration.  It was suggested, however, that the Chief Commissioner would be expected to devote a good deal more time to the role in the Commission’s start-up period.


�  Department of the Taoiseach: Speech by the Taoiseach, Mr. Enda Kenny TD, at the Irish Human Rights Commission – ‘Ten Years On, Achievements and Challenges’, 21st September 2011
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