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Checklist for human rights principles in the Irish social welfare appeals system

The following principles are outlined in more detail in Not Fair Enough, but are set out here to demonstrate the human rights which should underpin the social welfare appeals system.
Requirements of independence
1. The tribunal should be independent, in particular from the Executive.  

The Appeals Office is not an independent statutory body. Appeals Officers have statutory powers to determine social welfare appeals but they are appointed by the Minister for Social Protection and remain within her remit.
2. The duration of tribunal members’ terms of office should be specified.
There is no public appointment process for Appeals Officers and no publicly available terms of reference.

3. The position of tribunal members should not be open to external pressures including removal at any time. 
Appeals Officers are serving civil servants transferred from another part of the Department of Social Protection to the Appeals Office. They may also transfer back to another part of the department.
4. An independent tribunal does not specifically exclude civil or public servants from acting as tribunal members but consideration must be given to their connection to either one of the parties to an appeal. 

Appeals Officers remain employees of the Department of Social Protection and while an Appeals Officer is usually not assigned cases from the area where he or she most recently worked within the department, there are no standard rules or timeframe in place on when he or she will be able to adjudicate on such cases. Essentially the Appeals Officer is deciding a case where one of his or her colleagues is a party to the appeal.
Requirements of fair procedures
Equality of arms or a fair balance between the parties is an important factor in fair procedures.
5. Equality of arms requires that all sides should have equal access to information relevant to the process unless there is sufficient justification to withhold it. 
Appellants are not automatically given a copy of their social welfare file which may contain useful information. The file may also be obtained under Freedom of Information legislation but appellants may not be aware of this. In 2011, there were only 178 FOI requests made of the 31,241 new appeals received by the Appeals Office. 
A copy of the Deciding Officer’s submission is sent to the Appeals Officer before he or she determines an appeal but the appellant is not given a copy and may not be aware of its existence. This means he or she is not given an opportunity to comment on the content of this submission which may contain a more detailed explanation for the Deciding Officer’s decision.
The appellant is not sent a copy of the Appeals Officer’s report once the appeal has been decided whereas a copy is placed on the appellant’s file which is returned to the Department of Social Protection.
6. Both sides must be heard and each applicant should have the right to an oral hearing. An oral hearing may not always be necessary but in case where there is any dispute as to the facts then one should be granted to give both sides the opportunity to present their case.
There is no information given on the appeal form about requesting an oral hearing but where one is requested it is usually granted.
There is a greater emphasis on deciding appeals summarily as outlined by Minister Burton (PQ 20 July 2011). In 2011, 66 per cent of appeals were decided on the written evidence only.
However, the statistics consistently show that there is a higher success rate at oral hearing in comparison to decisions made on the written evidence alone (summary decision). In 2011, 48 per cent of cases decided by oral hearing were successful in comparison to less than 25 per cent decided by summary decision. The overall success rate was 42 per cent.
7. Each appellant should have the right to legal assistance and representation.
Civil legal aid is not available for representation at a social welfare appeal. Appellants may opt to get assistance from an NGO, a Citizens Information Centre, a lay advocate or he or she may pay a solicitor or barrister for representation. Alternatively the appellant may represent him or herself without any assistance.
While tribunals are often seen as a more informal procedure, an appeal often deals with complex issues of law therefore the appellant may be at a disadvantage when presenting his or her case without legal advice or assistance.
8. Precedent and consistency in decision-making 
The Appeals Office does not maintain a searchable database of decisions which is accessible to appellants about cases which may be similar to their own.
The Appeals Office publishes a selection of case studies in its annual report and on its website but it is not clear what selection criteria is used and these represent only a tiny proportion of cases decided. 
9. The case must be processed within a reasonable time.
In 2011 the average processing time for a social welfare appeal was 32 weeks. It took 25 weeks on average to finalise appeals decided summarily but 52.5 weeks to finalise appeals decided after oral hearing. 
Right to an Effective Remedy
10. Where a person is unable to access social security he or she must have access to an appropriate remedy and that remedy must be effective.
The high rate of success of social welfare appeals suggests that an appeal can afford an effective remedy. However, the delays in the system coupled with the lack of transparency and consistency in decision-making may negate the effectiveness of the remedy.
11. There must be an effective remedy provided in the national framework. However, the outcome does not have to be favourable to the appellant in order to be effective; it must comply with fair procedures.
The social welfare appeals process contains a right of review by the High Court so on the surface the Irish mechanism would seem to comply with Article 13 of the European Convention on Human Rights which affords the right to an effective remedy. Again the delays in the process itself as well as the delays in the court system may counteract the value of the appeals process as an effective remedy.
12. The remedy may not be effective if the case is not heard or decided within a reasonable period of time.  
While appellants may be successful and be entitled to arrears of the payment to which there were entitled, this is not adequate to ensure that the remedy was effective. In such cases appellants may have to rely on charity handouts, emergency payments or the help of friends and family to sustain themselves over a lengthy period of time to avoid destitution or falling into further debt.
See Supreme Court decision in McLoughlin v Minister for Social Welfare (1958); Commission for Social Welfare report (1986:410); and European Court of Human Rights decision in Belilos v Switzerland (1988).








See Belilos v Switzerland (1988).








See Ettl v. Austria (1988) and Sramek v. Austria (1985) and UK House of Lords’ decision in Begum (FC) v. London Borough of Tower Hamlets (2003).








See Dombo Beheer v The Netherlands (1994).








See Kiely v Minister for Social Welfare (1977); Whyte, Social Inclusion and the Legal System, Public Interest Law in Ireland (2001:126); and UN Special Rapporteur on Extreme Poverty and Human Rights  report on her mission to Ireland, 17 May 2011.








See Galvin v Chief Appeals Officer & Minister for Social Welfare (1997); Lyons & Anor v. Financial Services Ombudsman (2011); Salomonsson v. Sweden (2002); and Whyte, Social Inclusion and the Legal System, Public Interest Law in Ireland (2001:127).








See Airey v Ireland (1979); Steel & Morris v UK (2005); General Comment No. 19 of UN CESCR (2008);  UN Special Rapporteur on Extreme Poverty & Human Rights report on mission to Ireland, 17 May 2011; (continued next page)








(continued from previous page) and Law Centre NI report Redressing Users’ Disadvantage: Proposals for Tribunal Reform in NI (2010:12).





See Atanasov v. Refugee Appeals Tribunal (2006); arguments put forward by FLAC in Jama v. Minister for Social Protection (2011); ESB v Minister for Social & Family Affairs (2006); Cousins, Access to quasi-judicial decisions – Jama v. Minister for Social Protection (2012); and Northside Community Law Centre, The Social Welfare Appeals System: Accessible & Fair? (2005:19).








See Ayavoro v. Health Service Executive (2009); Mocie v. France (1999); Salesi v. Italy (1993); Council of Europe, Social Security as a Human Right: The Protection afforded by the European Convention on Human Rights (2007:13); and General Comment No. 19 of the UN Committee on Economic, Social and Cultural Rights (2008).








See Kudla v. Poland (2002); Conka v Belgium (2002); and General Comment No. 19 of the UN Committee on Economic, Social and Cultural Rights (2008).
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