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This paper will look specifically at the relevance of the European Convention on Human Rights Act, 2003 to Judicial Review and give a non-exhaustive overview of the impact of the 2003 Act so far.
The European Convention on Human Rights Act, 2003 (the ECHR Act) has been a slow starter.  While its UK equivalent, the Human Rights Act, 1998 has had a profound effect on British jurisprudence over the last 10 years, the effects of the ECHR Act only began to manifest themselves in this jurisdiction three years after it came into force. The number of cases which have turned on its provisions is still fairly small, though growing steadily.

The Supreme Court held in Fennell v Dublin City Council
  in 2004 that the ECHR Act was not retrospective and could only apply to matters that occurred after it came into operation at the beginning of 2004.  As a result, and given the long delays in the courts system, it took some 3-31/2 years for the first cases in which the Act made a real difference to come to judgment in the High Court.  

Since then developments have been slow but steady.  However, based on the UK experience where the Human Rights Act, and through it the European Convention on Human Rights, are now regularly pleaded in judicial review cases, the ECHR Act will eventually become an essential feature of the judicial process here as well.

The ECHR Act, which is very similar but not identical to the UK Human Rights Act, can influence proceedings here in four main ways:

(A) Section 2 of the Act requires the courts to interpret and apply statutes and rules of law, “in so far as possible”, compatibly with the European Convention on Human Rights, and Section 4 requires courts to take notice and “due account“ of the judgments of the European Court of Human Rights.

(B) Section 3 requires “organs of the State” to perform their functions compatibly with the Convention (except where they are required by statute to do otherwise).  Damages may be awarded for breach of this duty.

(C) Section 5 allows the Superior Courts, where no other legal remedy is available, to declare that a statutory provision or rule of law is incompatible with the Convention.  However, this will not affect “the validity, continuing operation, or enforcement” of the provision, but compensation may be paid on an ex gratia basis to anyone who has suffered as a result of legislation that is adjudged to be incompatible with the Convention.  And the Taoiseach must lay a copy of the declaration of incompatibility before the Oireachtas – presumably on the assumption that the Oireachtas will want to amend the law).

(D) O’Keeffe v. ‘Anxious Scrutiny’/Proportionality: In assessing whether an interference with someone’s rights under the European Convention amounts to a breach of the Convention, the European Court of Human Rights considers whether the interference in question is in proportion to the harm that is sought to be avoided.  As a result, it is likely that the Irish courts will now have to apply a more rigorous scrutiny to, or consider the proportionality of, measures that interfere with Convention rights, rather than the traditional approach in O’Keeffe v An Bord Pleanala
 of just considering whether the procedure by which the decision in question was made was correct and whether the decision-maker had at least some relevant material before him/her when making it.

*****************

This paper will look at some of the decisions taken by the courts to date where the provisions of the ECHR Act have been relied upon.  It will do so under the broad headings: Interpretation of Statutes/Obligations on Organs of the State (Sections 2 and 3 of the ECHR Act); Declarations of Incompatibility; and Standards of Review.

Not all the decisions to be looked at have been taken in the course of judicial review proceedings.  Some have been taken in plenary proceedings and some in proceedings by way of Special Summons, but the broad principles enunciated, the rights identified, and the criteria for determining what constitutes a breach of the European Convention, should all be readily applicable to judicial review proceedings as well.

Some of the UK cases where decisions were taken based on the Human Rights Act, 1998 will be referred to also, since a substantial body of jurisprudence has been developed there in the last 10 years and many of the rights or violations of rights identified in that jurisprudence are likely to be tested in the courts here as well.

However, a caveat needs to be entered in relation to the UK jurisprudence.  Under the Human Rights Act, the courts in Britain are themselves required to act compatibly with the Convention, thus putting a greater onus on them to assimilate and apply the Convention and its interpretation by the European Court of Human Rights.  And the UK courts have power to “read down”, or effectively re-write, specific provisions of UK legislation to make them conform to the Convention so long as they do not contradict the express intentions of parliament.

In the Irish Act, the courts are specifically excluded from the definition of organs of the State which are obliged to act compatibly with the Convention – though tribunals are included.  And it seems unlikely that the Irish courts would be allowed to re-word or re-write sections of legislation to make them Convention compliant in the way the UK courts have done.

***********

Interpretation of Statutes/Obligations on Organs of the State (Sections 2 and 3 of the ECHR Act):
This section of the paper will look at cases where the courts have held that public bodies were in breach of their obligation to act compatibly with the European Convention on Human Rights and where they have had to apply and interpret statutes compatibly with the Convention.  It will not deal with cases in which the courts have made declarations of incompatibility with the Convention.

Leaving aside the area of criminal justice, the articles of the European Convention which have had the biggest impact in UK jurisprudence have been Article 8, which protects private and family life; and Article 3, which prohibits torture, inhuman or degrading treatment or punishment; followed by Article 6, which protects the right to a fair trial; and Article 14, which prohibits discrimination on specified grounds – though only in relation to other Convention articles.

Article 5, which protects the right to liberty and security of the person, has also had a major impact in the UK, mainly in relation to prison conditions and length of sentences, but also in relation to detention in mental hospitals.  And Article 2, which protects the right to life, has given rise to a lot of litigation about the need for independent investigation of deaths in custody or at the hands of security forces, and the obligation to take measures to avoid the risk of suicide by persons in custody, or attack by other inmates. However, neither of these articles has figured significantly in the case law here so far.

Over the years, the European Court of Human Rights (the Strasbourg Court) has greatly widened the scope of Articles 8 and 3.  Article 8 has been relied upon to extend the scope of “family life” to include non-marital families and same-sex relationships, and to include respect for the identity, including the sexual identity, of individuals, and their privacy.

Article 3 has been expanded well beyond traditional notions of torture to include actions by public authorities that cause people substantial hardship or deprivation, or force them to live in grossly substandard conditions that endanger their health.  Notable cases in the UK under the Human Rights Act include Bernard v Enfield Borough Council 
, where the council provided a disabled mother with accommodation totally unsuitable for her condition; and Limbuela v Home Secretary
, where UK government policy barred unsuccessful asylum applicants from accessing health and welfare services.

The bar for finding a breach of the Convention was set very high in Limbuela and the House of Lords said that Article 3 would be breached only where someone was rendered absolutely destitute by public policy.  Nevertheless, it was cited in the High Court here in October 2008 in a case involving an Afghan asylum-seeker who had been expelled from direct provision accommodation and was living rough
.  The case was speedily settled so there was no determination on whether the conditions experienced by the applicant breached the State’s obligations under Article 3.

This article has been cited in other cases as well but has not so far been a determining factor in any of them.  It may, however, play a more important role in the future in cases concerning the living conditions of Travellers, destitute asylum-seekers, or undocumented migrants.

Article 8 has predominated in the still small number of cases here where the European Convention and the ECHR Act have been successfully pleaded.  Like Article 3, however, some of the other articles may play a larger role when the overall number of ECHR Act cases increases.

*********

The first case or group of cases where the Convention was successfully pleaded, at least initially, was Bode v. Minister for Justice, Equality and Law Reform
 and a group of related judicial review applications dealing with the IBC05 scheme for non-national parents of Irish citizen children.  On 14 November 2006, Ms Justice Finlay-Geoghegan in the High Court quashed decisions to deport a number of parents of citizen children who did not fulfil the residence requirements of the scheme.  She held that the Minister had failed to consider properly the Constitutional rights and the right to family life of the citizen children under Article 8 of the European Convention.

That decision was overturned in relation to the majority of the applicants by the Supreme Court in December 2007
.  However, six months, later in May 2008, in another two of the original group of cases, Oguekwe and Dimbo v Minister for Justice, Equality and Law Reform
, the Supreme Court upheld the High Court decision for two of the families concerned.  Ms Justice Denham stated that the Minister should have expressly considered the Constitutional and Article 8 rights of the citizen child when deciding whether to make a deportation order for one or other of the parents involved.

Since then asylum-related cases have constituted the largest single group in which Convention issues have been argued.  

However, the second case in which the Convention played a key role was O’Donnell (a minor) and Others v. South Dublin County Council
 where judgment was given in the High Court by Ms Justice Laffoy on 22 May 2007.  It involved the living conditions of a Traveller family where three of the younger family members were severely disabled.  Judge Laffoy held that the county council’s failure to provide a second mobile home to ensure adequate accommodation for the family, while it did not reach the threshold of ill-treatment that would amount to a breach of Article 3 of the Convention, did constitute a breach of Article 8.

This resulted from the expanded view of the scope of Article 8, as a result of which it has been held to include consideration of the physical conditions in which families were required to live and, as we shall see below in a group of cases concerning eviction of local authority tenants, a requirement for fair procedures in proceedings to re-possess public housing.

The O’Donnell case was not a judicial review but the determination that Article 8 applied in such circumstances could obviously ground a judicial review where a council has not clearly and expressly considered the Article 8 rights of the applicants.

In September 2007, in the case of T. v. O.
 , Mr Justice McKechnie in the High Court relied on Article 8 to hold, inter alia, that an unmarried father who had cohabited with the mother of his twin children, had custody rights in respect of the children.  Judge McKechnie held that when the mother removed the twins from the jurisdiction without the father’s consent, it was a breach of those rights.  He also held that the mother’s retention of the children outside the State after the District Court had become seised of the matter was in breach of the rights of the court.

The Supreme Court in November 2007 upheld the finding that the retention of the children outside the State was a breach of the rights of the court, but did not pronounce on the Article 8 issue
.

On 11 January 2008, Mr Justice Edwards gave judgment in the High Court in the case of Mary O’Donnell & Others v South Dublin County Council
, a judicial review taken by a different Traveller family, who had a teenage daughter with cerebral palsy and who lived in a very overcrowded and unsuitable caravan.  He held that the Article 8 rights of the daughter with cerebral palsy had been infringed by the failure of the council to provide more satisfactory accommodation and said he would award her limited damages.  He rejected a claim of discrimination under Article 14 of the Convention.

On 16 April 2008, Mr Justice Hedigan gave judgment in McD v L & Another
, a case under the Guardianship of Infants Act, 1964.  The case involved a lesbian couple, who had entered into a civil partnership in the UK, and a gay man who had acted as a sperm donor so that the couple could have a baby.  The couple claimed it had been agreed that the sperm donor would not seek to assert any rights in respect of the baby.

The couple planned to go to Australia for a year, taking the baby with them, but the sperm donor, who was the applicant in the case, sought an order to prevent them from leaving with the baby.  Judge Hedigan held that the lesbian couple and the child formed a de facto family within the expanded meaning of Article 8 and that the applicant did not have any family rights in relation to the child.  The judge also called on the Oireachtas to consider legislation to recognise and protect the rights of same sex couples and any children they might have.

By the middle of 2008, reliance on the ECHR Act in the courts was becoming more common and there were three further significant ECHR Act decisions before the end of the year, all dealing with attempted evictions of local authority tenants under Section 62 of the Housing Act, 1966, which is widely used by local authorities to evict tenants accused of anti-social behaviour.  Two of these led to declarations of incompatibility with the European Convention and will be dealt with below, but the third one was dealt with under Section 3 of the ECHR Act requiring organs of the State to act compatibly with the Convention.

Ms Justice Irvine gave judgment in the High Court on 13 December 2008 in the case of Pullen v Dublin City Council
.  Following complaints of anti-social behaviour, the council sought an order from the District Court for possession of the Pullen family’s home under S. 62 of the Housing Act, which provided no opportunity for the tenants to challenge the allegations that led to the eviction application.  

Eviction under S. 62 could also mean that the council would refuse to re-house the tenants concerned.  Ms Justice Irvine held that the Pullens’ Article 8 rights had been interfered with by the lack of fair procedures and the council had failed to show that such interference could be justified, especially as she held that other procedures were available to the council which would have protected the tenants’ rights.  She also held that Article 6 of the Convention had been breached by the lack of due process.

This has been a non-exhaustive list of cases where the courts have overturned executive decisions relying on the ECHR Act.  However, the decisions have not all gone one way where ECHR Act issues have been raised.  Applications have failed in a number of cases involving Travellers and in a few cases involving the summary eviction procedure under S. 62 of the Housing Act, 1966, but this paper is concentrating on the cases where ECHR Act challenges have succeeded.  It must also be borne in mind that most of the cases cited are High Court decisions, some of which have been appealed to the Supreme Court which has yet to express a definitive view on a number of these issues.
However, enough decisions have been given to date to show that the ECHR Act is beginning to have an effect and to give some impression of the areas where it is most likely to be used in future.

Declarations of Incompatibility

Section 5 of the ECHR Act contains the new (to this jurisdiction) provision that where a decision by a public authority is held to infringe someone’s rights under the European Convention but was correctly taken pursuant to a statute or rule of law, the High Court or Supreme Court cannot strike it down, but can issue a declaration that the relevant section of the statute or the rule of law is incompatible with the Convention.

Such a declaration will not affect the validity, continuing operation or enforcement of the statute or rule and it will not entitle the successful applicant to damages.  S/he can apply for an ex gratia award of compensation but such an award is discretionary and, even if granted, is likely to be at a lower level than ordinary awards in the civil courts.

When or if the declaration becomes final, either because it has been upheld by the Supreme Court or has not been appealed, then the Taoiseach must formally notify the Oireachtas that it has been made, though s/he is not obliged to initiate steps to amend the law or even to tell the Oireachtas what are the Government’s intentions in the matter.

This rather cumbersome mechanism is modelled on S.4 of the UK Human Rights Act, 1998, which sprang from a concern in the UK not to give the courts power to strike down legislation adopted by parliament.  Here there was also a concern not to allow the courts to override the will of the Oireachtas or to give the European Convention a status equivalent to the Constitution.

To see how the declaration system has worked in practice it is worth looking at the UK experience.  At first many UK lawyers were sceptical about its worth and the European Court of Human Rights was also unimpressed.  In the case of Hobbs v UK
, an admissibility decision in 2002, the Strasbourg Court held that a declaration of incompatibility did not constitute an effective remedy for the purposes of the Convention because, even if granted, it did not create any obligation on government to reverse the decision in question or to change the law.   This meant, inter alia, that if no remedy other than a declaration of incompatibility was available, it was not necessary to apply for such a declaration before taking a case to Strasbourg.

In fact, however, the UK authorities have taken the declaration provision quite seriously.  While they have appealed many of the declarations, where they have been upheld the government has so far always moved to change the law.  A total of some 27 declarations of incompatibility had been granted by the UK courts between October 2000, when the Human Rights Act came into effect, and May 2009.  Eight were subsequently overturned by the Court of Appeal or the House of Lords and one was still under appeal in May 2009.

In the 18 cases where declarations have become final and the UK government has had to respond to them, the law has been changed in 15 cases.  In another case, concerning voting rights for prisoners, the UK government has recently announced a compromise proposal to give the vote to prisoners serving shorter sentences, and in the two remaining cases it is considering how to amend the law in question.

A list of the declarations of incompatibility made in the UK up to January 2009, with a thumbnail sketch of each case and what has been done about the decision, is given in a report published in January 2009 by the UK Lord Chancellor and Minister for Justice
.
Based on this record the European Court of Human Rights has modified its view somewhat.  In the case of Burden v. UK
, in April 2008, while maintaining that a declaration of incompatibility was not an adequate remedy, the Strasbourg Court said that in the future “evidence of a long-standing and established practice of ministers giving effect to ... declarations of incompatibility might be sufficient to persuade the Court of the effectiveness of the procedure”.

So far, three declarations of incompatibility have been granted here, two in relation to the same issue, Section 62 of the Housing Act, 1966.  All were granted by the High Court and are still under appeal, with the result that the obligation on the Taoiseach to report the making of the declarations to the Oireachtas and its possible effects have not yet been put to the test.

The first declaration was made in Foy v. An t-Ard Chlaraitheoir & Others
, where judgment was given on 19 October 2007 by Mr Justice McKechnie.  It was perhaps a classic example – from the applicant’s point of view – of how the declaration provision should work.
Lydia Foy is a transgendered woman who wanted to obtain a birth certificate showing her new name and gender, both for practical purposes and as official recognition of her position.  She began proceedings by way of judicial review (of the Registrar’s refusal to issue her with a new birth certificate) in 1997 and judgment was given in that leg of the proceedings in July 2002, also by McKechnie J.  At that time the judge was constrained by a weight of common law precedent and could find nothing in the Constitution to support Ms Foy’s case.  The European Convention had no direct effect in Irish law at the time.

Dr. Foy made a new application to the Registrar in 2006, after the commencement of the ECHR Act, and sought a declaration of incompatibility.  When her application was refused again, she appealed, using a new statutory appeal procedure provided by the Civil Registration Act, 2004.

In the meantime – and two days after McKechnie J’s judgment in July 2002 - the European Court of Human Rights had found in two cases that the UK was in breach of the Convention for failing to provide for the recognition of transgendered persons.  The cases in question were Goodwin v. UK
 and I v. UK
.  Following on from this, in the case of Bellinger v. Bellinger
 in 2003, the House of Lords made a declaration that UK law in this area was incompatible with the Convention.  And in 2004, the UK passed legislation to recognise transgendered persons, permit them to marry, and protect the rights of any children and former spouses from previous, pre-transition, relationships
.

In the second Foy decision in 2007, Mr Justice McKechnie, in a sensitive and concerned judgment, acknowledged that the legal landscape had changed, that the Goodwin decision now represented the law and that Ireland had become very isolated on this issue.  He could not see any remedy within the existing law and so he granted a declaration of incompatibility, noting that it was perhaps the most appropriate order to make as it then left it up to the Oireachtas to decide the best way in which to amend the law.

It is of interest that the declaration was not in respect of a particular provision that expressly prohibited the recognition of transgendered persons in their acquired gender, but rather because the relevant sections of the Civil Registration Act did not provide for such recognition and impliedly prohibited it.  The judge addressed this issue specifically when he said: 

 “In my view the failure of the State, through the absence of ... any measures to honour the Convention rights of its citizens, is every bit as much a breach of its responsibility as if it had enacted a piece of prohibited legislation.  On a daily basis the High Court sees constitutional actions being successfully taken by reason of the State’s failure to have in place, for example, proper educational facilities for its minors...”

The Foy decision has been appealed and, given the long delays in the Supreme Court, it may be some time yet before there is a final determination.  If the granting of the declaration is upheld, then we will see whether the Irish Government will follow the example of its UK counterpart in acting upon the declaration.  If the declaration is not upheld, then the case is very likely to go to Strasbourg, where the precedents are overwhelmingly on Dr. Foy’s side.

The other two declarations of incompatibility were made in relation to S. 62 of the Housing Act, 1966, referred to earlier.  This issue had been flagged some years previously in the case of Dublin City Council v. Fennell
, referred to above, where Ms Fennell had sought to rely on the ECHR Act to challenge the procedure for granting eviction notices in the District Court.  The Supreme Court had ruled that the ECHR Act did not apply to the case as the application for the possession order had been made before the Act came into force.  However, Mr Justice Kearns said in his judgment that the summary nature of the process “may arguably infringe certain articles of the European Convention on Human Rights and, in particular, Articles 6, 8 and 13 thereof, and also Article 1 of Protocol 1 [protecting the right to property]”.

In the first S. 62 case to which the ECHR Act did apply, Donegan v. Dublin City Council
, Ms Justice Laffoy gave a very careful and thorough judgment and granted a declaration that S. 62 was incompatible with Article 8 of the Convention “insofar as it authorises the District Court, or the Circuit Court on appeal,  to grant a warrant for possession where there was a factual dispute as to whether the tenancy had been properly terminated by reason of a breach of the tenancy agreement on the part of the tenant in the absence of any machinery for an independent review of that dispute on the merits being available at law”.

She also said in the course of her judgment that the possibility of applying for judicial review of the council’s decision to seek a possession order was not an adequate remedy because the judicial review court could not review the council’s findings of fact about the applicant’s conduct, which were strongly contested.

In November 2008, in the case of Dublin City Council v. Gallagher
 in the High Court, Mr Justice O’Neill made another declaration of incompatibility in regard to S.62 of the Housing Act, in response to a case stated by the District Court.  In this case there were no allegations about the conduct of the occupier or members of his family; instead the council had rejected Mr Gallagher’s claim to succeed to his mother’s tenancy of a local authority house.

There was a factual dispute about his entitlement, however, and O’Neill J. noted that there was no provision for the court to hear and determine the facts of the case.  He held that the possibility of applying for judicial review was not an adequate remedy and said that Mr Gallagher’s rights under Article 6 of the Convention (the right to a fair trial) had been breached, but he appears to have limited the declaration of incompatibility to Article 8 of the Convention.

Judge O’Neill also discussed whether there was any need to make a declaration in this case following the one made in Donegan’s case but decided it would be appropriate to do so as without it, Mr Gallagher would not have a right to apply for an ex gratia compensation payment under Section 5 (4) of the ECHR Act.  Since both the Donegan and Gallagher cases are under appeal, however, the question of how compensation is to be determined in such cases has not yet been addressed.

***************

These cases were not taken by way of judicial review and the dismissal of judicial review as an effective remedy in both of them might seem to suggest that declarations of incompatibility have no relevance to judicial review.  However, it appears that a declaration could just as easily have been sought by way of judicial review on the basis that the procedure used to seek possession orders in these cases was in breach of the applicants’ rights under Articles 6 and 8 of the Convention.

In fact, leave was granted on 14 December 2008 to John Watson, another Dublin City Council tenant, to judicially review a bid to evict him using S. 62 of the Housing Act
.  In that case the applicant was seeking a declaration that S. 62 was incompatible with Articles 8 and 14 (non-discrimination) of the Convention, and also with the fundamental rights provisions of the Constitution.

Finally, in relation to declarations of incompatibility, it should be noted that when a declaration is sought, notice must be given by the moving party to the Attorney General and the Irish Human Rights Commission (IHRC).  The Attorney General may well be a respondent in any event but the IHRC could decide to intervene as an amicus curiae to set out the national and international human rights standards that should apply to the case at issue.  The Commission has intervened in a number of cases so far – and some judges have also invited the Commission to appear - but the recent cuts in its budget may severely restrict the Commission’s ability to take up such invitations in the future.

The Standard of Judicial Review

The traditional standard for granting judicial review of administrative decisions was laid down in the UK Court of Appeal in 1948 by Lord Greene, Master of the Rolls, in Associated Provincial Picture Houses v. Wednesbury Corporation
.  He said: 

“The court is entitled to investigate the action of the local authority with a view to seeing whether they have taken into account matters which they ought not to have taken into account or conversely have refused ... or neglected to take into account matters which they ought to have taken into account.  Once that question is answered in favour of the local authority, it may still be possible to say that ... they have nevertheless come to a conclusion so unreasonable that no reasonable authority could ever have come to it.  In such a case I think the court can interfere”.

This was carried into Irish law by the Supreme Court in Keegan v Stardust
 in 1986, where Mr Justice Henchy said that it was not for the courts to substitute their view for that of the tribunal being reviewed.  If there was no error of law or procedure, the courts could only intervene if “the impugned decision plainly and unambiguously flies in the face of fundamental reason and common sense”.

And in O’Keeffe v An Bord Pleanala
 in 1992, Chief Justice Finlay said: “[T]he circumstances in which the courts can intervene on the basis of irrationality ... are limited and rare”.  A court could not interfere with an administrative decision because it would have come to a different conclusion, or because “the case against the decision made by the authority was much stronger than the case for it”.  For the court to intervene, he said: “[I]t is necessary [to establish] that the decision making authority had before it no relevant material which would support its decision”.

This is a very high hurdle to surmount and at the time of the O’Keeffe decision, the judiciary in the UK had already begun to find the Wednesbury standard too restrictive.  In 1987 in Bugdaycay v The Home Secretary
, a case concerning the proposed deportation of asylum-seekers, Lord Bridge said in the House of Lords that “a more rigorous examination” was required where the consequences of the decision at issue were particularly serious.  He said: “The most fundamental of all human rights is the individual’s right to life and when an administrative decision under challenge is said to be one which may put the applicant’s life at risk, the basis for the decision must surely call for the most anxious scrutiny”.

A more rigorous scrutiny of administrative decisions became common in the UK courts where fundamental rights were at stake, but even this was not enough for the European Court of Human Rights.  In Smith v The Ministry of Defence
, in 1996 a more heightened form of scrutiny by the British courts failed to quash a blanket ban on gays and lesbians in the armed forces.   The Strasbourg Court subsequently held, in Smith and Grady v The UK
, that the scrutiny by the British courts, which was by way of judicial review, was inadequate because “it effectively excluded any consideration by the domestic courts of the question whether the interference with the applicants' rights answered a pressing need or was proportional to the national security and public order aims pursued”.

The Smith and Grady decision was given just before the Human Rights Act came into force in Britain with its requirement to protect Convention rights and to take notice of the reasoning and decisions of the Strasbourg Court, which required any interference with human rights to pursue a legitimate aim and to be proportionate in the circumstances.

In one of the early cases to be decided after the coming into effect of the Human Rights Act in the UK, Daly v the Home Secretary
, Lord Steyn said in the House of Lords that a new test would have to be used in reviewing administrative decisions.  It would require “the reviewing court to assess the balance which the decision maker has struck, not merely whether it was within the range of rational or reasonable decisions”.  This might “require attention to be directed to the relative weight accorded to interests and considerations”, he said.

Lord Cooke said in the same case: “...I think that the day will come when it will be more widely recognised that [Wednesbury] was an unfortunately retrogressive decision in English administrative law, insofar as it suggested that there are degrees of unreasonableness and that only a very extreme degree can bring an administrative decision within the legitimate scope of judicial invalidation”.

Since then the UK courts have regularly adopted a heightened level of scrutiny or a proportionality test in cases involving human rights issues, though there is still substantial debate over the level of scrutiny required and the degree of deference that should be shown to subordinate tribunals.

The courts here have been much slower to deal with this issue.  One obvious reason is that we enacted the ECHR Act five years later than its UK counterpart, and another is that we came to dealing with asylum and immigration cases much later than the British and such cases in particular put human rights issues and the appropriate level of scrutiny in sharper focus than other cases.

However, in the Supreme Court in the L. and O. v. Minister for Justice 
 case in 2003, Mr Justice Fennelly, who dissented from the decision of the court, expressed concern about the use of the classic Wednesbury test in deportation cases.  He said: “It seems to me that where as in this case, constitutional rights are at stake, such a standard of judicial scrutiny must necessarily fall well short of what is likely to be required for their protection”. 

He noted that in the English case of Mahmood
 in 2001, the Court of Appeal “applied a significantly modified Wednesbury test, one based on anxious scrutiny, to a case involving fundamental rights.  In a case such as the present, the routine application of the unmodified Wednesbury test makes decisions of the Minister virtually immune from review”.

On the other hand, a year later, Mr Justice Kearns in Nash v Minister for Justice, Equality and Law Reform
, a case involving a life sentence prisoner seeking transfer to serve his sentence in Britain, said: “Nor does the court see any reason for extending the purview of the judicial review remedy by applying an anxious scrutiny test in a case of this nature ... To go down that road would be a dangerous exercise in judicial adventurism which set aside decades of case law in this area”.

Since then there has been no definitive ruling from the Supreme Court on this issue and particularly in 2007 and 2008 there has been a series of conflicting decisions from the High Court, particularly in asylum and deportation cases, with some judges favouring ‘anxious scrutiny’ and others sticking firmly to the O’Keeffe standard.

In C. O. I. v. Minister for Justice, Equality and Law Reform
, Mr Justice McGovern said: 

“Undoubtedly O’Keeffe v An Bord Pleanala must apply ... but it is my view that having regard to the stated purpose of the 1996 [Refugee] Act, the test of ‘anxious scrutiny’ should also apply ... there may be cases which might not come within the O’Keeffe definitions of irrationality but might legitimately fall to be reviewed by the courts”.

But in M.K. v. Minister for Justice, Equality and Law Reform
, Mr Justice McCarthy refused to apply a more searching form of scrutiny, saying: 

“It appears that the ‘anxious scrutiny’ test is such that judicial review should be granted if the court were satisfied:-

(a) That on the facts as found, it would have raised different inferences and conclusions, or

(b) That the case against the decision was stronger than the case for them.

I have to confess that I find it difficult to see how, if these principles were applied, one would not, as a matter of substance, be at risk of entering upon the merits ... Unless and until a different view as to the law is elaborated by the Supreme Court, I believe that I am bound by the decision in O’Keeffe, which is settled law”.

In fact, the Supreme Court is currently considering the appropriateness of the O’Keeffe test.  In the judicial review case of Meadows v. Minister for Justice, Equality and Law Reform
, Mr Justice Gilligan in the High Court, having found against the applicant, granted leave to appeal on a point of law of exceptional public importance, namely: “Whether or not in determining the reasonableness of an administrative decision which affects or concerns constitutional rights or fundamental rights, is it correct to apply the standard as set out in O’Keeffe v. An Bord Pleanala?”
Unfortunately, it took from November 2003, when Gilligan J. certified the question of law, to late in 2008 for the Supreme Court to hear the appeal.  The hearing concluded in January 2009 and a decision is awaited.  However, if the Supreme Court does not move significantly towards a test involving heightened or anxious scrutiny, it seems inevitable that this issue will be taken to the Strasbourg Court, which has already made clear its dissatisfaction with even the ‘anxious scrutiny’ test adopted by the UK courts.  The Strasbourg Court seems likely to insist on a more probing scrutiny of administrative decisions which affect the fundamental rights of those involved.

Conclusion

Five years after the coming into force of the European Convention on Human Rights Act, 2003, it is now beginning to have a significant effect in the Irish courts.  Given that the Act creates a specific obligation on public authorities to act in compliance with the European Convention, it is inevitable that it will have an increasing impact on the practice of judicial review in the years to come.

Michael Farrell
16 May 2009 
� Dublin City Council v. Jeanette Fennell [2005] 1 I.R. 604


� O’Keeffe v. An Bord Pleanala [1993] 1 I.R. 39


� R (Bernard) v. Enfield London Borough Council [2003] UKHRR 148; EWHC 823 (Admin)


� R (Limbuela) v. Secretary of State for the Home Department [2005] UKHL 66


� “Refugee who sleeps in factory seeks subsistence aid”, Irish Times, 24 October 2008; see also “Afghan man wins case on housing provision”, Irish Times, 31 October 2008


� Bode & Others v. Minister for Justice, Equality & Law Reform [2006] IEHC 341


� Bode (a Minor) v Minister for Justice, Equality & Law Reform [2007] IESC 62, (judgment was given in a number of similar cases at the same time)


� Oguekwe v. Minister for Justice, Equality & Law Reform [2008] IESC 25 (1st May 2008); Dimbo v Minister for Justice, Equality & Law Reform [2008] IESC 26


� O’Donnell (a minor) & Others v. South Dublin County Council [2007] IEHC 204


� T. v. O. [2007] IEHC 326


� T. v. O. [2007] IESC 55


� Mary O’Donnell & Others v. South Dublin County Council & Others, 2006/1339JR, Edwards J., 11 January 2008


�  McD v. L & Another [2008] IEHC 96


� Pullen & Others v Dublin City Council [2008] IEHC 379


� Hobbs v. UK, Application No. 63684/00, 18 June 2002


� Lord Chancellor and Secretary of State for Justice: “Responding to Human Rights Judgments – Government Response to the Joint Committee on Human Rights’ Thirty first Report of Session 2007-8”, January 2009, Cm 7524


� Burden v UK [2008] ECHR 357


� Foy v. An t-Ard Chlaraitheoir & Others [2007] IEHC 470.  Dr. Foy was represented by Free Legal Advice Centres (FLAC) and the writer was the solicitor dealing with the case.


� Goodwin v. UK (2002) 35 EHRR 18


� ‘I’ v. UK (2002) Application No. 25680/94, 11 July 2002


� Bellinger v. Bellinger [2003] UKHL 21


� Gender Recognition Act, 2004


� See Note 1 above


� Donegan v. Dublin City Council & Others [2008] IEHC 288


� Dublin City Council v. Liam Gallagher [2008] IEHC 354


� “Man to challenge eviction from flat”, Irish Times, 16 December 2008


� Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223


� The State (Keegan) v. Stardust Victims Compensation Tribunal [1986] I. R. 642


� See Note 2 above


� R (Bugdaycay) v. Secretary of State for the Home Department [1987] AC 514


� R v. Ministry of Defence ex parte Smith [1996] QB 517


� Smith & Grady v. UK (2000) 29 EHRR 493


� R (Daly) v. Secretary of State for the Home Department [2001] 2 WLR 1622


� L. & O. v. Minister for Justice, Equality & Law Reform [2003] 1 I.R. 1


� R (Mahmood) v. Secretary of State for the Home Department [2001] 1 WLR 840


� Nash v. Minister for Justice, Equality & Law Reform [2004] 3 I.R. 296


� C.O.I. v. Minister for Justice, Equality & Law Reform [2007] 2 ILRM 471


� M. K. v. Minister for Justice, Equality & Law Reform, 31 July 2008


� Abosede Olunwatoyin Meadows v. Minister for Justice, Equality & Law Reform, Ireland & the Attorney General, [2003] IEHC 79 (unreported, 4 November 2003); Appeal No. 419/2003





1

