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PRESENTATION TO JOINT OIREACHTAS COMMITTEE ON SOCIAL AND FAMILY AFFAIRS IN RELATION TO LEVELS AND TRENDS OF PERSONAL DEBT IN IRISH SOCIETY 

FROM FLAC (FREE LEGAL ADVICE CENTRES), 29 April, 2009
__________________________________________________________________

Firstly, FLAC would like to thank the Chairperson and the members of the committee for the opportunity to participate in the Committee’s deliberations on the levels and trends of personal debt in Irish society.

FLAC is an independent human rights organisation which, in pursuit of its commitment to equality of access to justice, has worked consistently in the field of debt and credit law since the establishment of the first MABS projects in the early 1990’s. Throughout this period, we have provided and continue to provide legal support and training to MABS money advisors to assist their work with indebted clients. We have also published research reports and consumer guides, and we have made a number of detailed submissions, including calls for fundamental reform of debt enforcement procedures to reflect the reality of what was, up to recently, the extensive growth in consumer credit. We have published and circulated to party spokespersons and officials a checklist of some advice that might be useful for people who are facing unemployment. We have attached a copy of the checklist, and of other FLAC documents to which we refer later, to the end of this submission and they can all be accessed on our website too.

Through some 400 volunteer lawyers and the good offices of the Citizens Information Centres, we also provide free legal advice to members of the public at approximately 70 evening  legal advice clinics all over the country and we have a lo-call telephone information line which gives legal information, and refers callers to our voluntary evening services where necessary.  
We note the recent motion proposed by Olwyn Enright T.D of Fine Gael (and supported by both the Labour Party and Sinn Fein) on issues related to indebtedness and the government’s amendment to it that was ultimately passed in the chamber on 31 March 2009. We also note the contents of the debate that preceded the vote and welcome the thoughtful contributions on both sides of the house to it.

It is clear that our current economic problems have increased the focus on the levels of personal indebtedness in Irish society recently. The focus has been principally on mortgage debt as the State confronts the dilemma of supporting the banks.  That must continue, as problems remain. However FLAC anticipates from observing the pattern of lending over the years that there will also need to be much greater concentration than heretofore on the difficulties of borrowers in other personal debt in the year ahead. Firm statistics are hard to access but we believe there is clear evidence of a growing problem, witnessed by, for example: 

· In our work with MABS and in our advice clinics around the country, we have seen a doubling of the number of those needing legal advice in relation to debt between 2007 and 2008.

· On our telephone information line, there has been a massive increase in calls relating to personal debt. There was a 500% increase in the number of calls received in the first quarter of 2009 over the first quarter of 2008. 

· There are rapidly increasing demands for the services of the Money Advice and Budgeting Service (MABS) through 2008 and so far in 2009 and increasingly complex case files
· In May 2008, Business Pro (owners of Stubbs Gazette) reported a 30% to 40% increase in a one year period in debt cases coming before the courts
· There was a doubling of mortgage repossession cases brought in the High Court in 2008 from 2007 and a general worsening of mortgage arrears problem caused by rising unemployment. For example, according to the Financial Regulator, 14,000 residential mortgages were in arrears of three months or more in June 2008 and this figure is rising.
· 276 people jailed in 2008 under the heading ‘offences relating to debt’ up from 201 in 2007. These imprisonments of people who have not committed any crime or offence at all are both costly to the Exchequer and unnecessary in many instances.  
· The number of those receiving mortgage interest supplement has risen from 4,111 at the end of 2007 to 9,616 people at the end of 2008;
These are but a cross-section of many indicators, some of which have already been referenced in the debate of 31 March. While the extent of the problem may be relatively obvious, devising solutions or strategies to cope with it at a time of cuts in public expenditure is much more difficult, but we would suggest that there are ways. Whilst we would advocate a root and branch reform of the legal system in relation to debt in the form of revised legislation in the long term, some short term measures may help to alleviate the problem.
The recent adaptation of the voluntary Irish Banking Federation (IBF) code on mortgage arrears into a regulatory code is a case in point. As can be seen from our attached submissions, FLAC has been critical of this code because it does not address many vital issues for consumers in sufficient detail nor does it provide enough protection for many mortgage holders in arrears. It needs to be substantially strengthened. However, the broad thrust of the code in terms of imposing an obligation on mortgage lenders to pursue alternatives to legal proceedings in arrears cases is welcome. 
We see no reason why this type of approach could not be replicated in all other cases where disputes arise in relation to debt  generally provided that these codes must have an element of legal enforceability to work. Our own research and our experience of working with MABS money advisors shows that many indebted people do not seek legal advice and do not attend court hearings held in public to assess capacity to repay. Fear, lack of legal representation and a lack of understanding of procedures are some reasons. Non-attendance results in many cases in unrealistic court orders; default in payment and sometimes in imprisonment. This is quite simply a waste of time, money and effort and frustrating for all concerned, including creditors. That 276 of these people ended up in prison in 2008 for what the State calls ‘debt offences’ –   is also a concern not just for us, but for the international human rights community. 
We would therefore suggest that a Code of Conduct on debt arrears could also be adopted.  Such a code would firstly oblige creditors in debt cases to refer people in arrears to MABS for assistance. It would also oblige creditors to explore alternative payment proposals before having a right to bring legal proceedings for debt recovery. These  proposals should be based on a realistic assessment of the debtor’s capacity to repay, taking into account his/her complete financial situation. The steps taken under the code would be expressly admissible in any subsequent legal proceedings. We would suggest that early and timely intervention of this nature would prevent many cases coming before the courts. 
For those cases that still result in court judgments and subsequent enforcement, we would also suggest that the Enforcement of Court Orders legislation could be immediately and usefully amended in two respects. Firstly, we believe that a court order to repay a debt by instalments should not be made in the debtor’s absence and without up to date financial information. Similarly, we believe that an order to commit a person to prison for non payment of instalments should not be made in his or her absence. Attendance should be compulsory, if necessary. Finally, a person responding to these applications should be entitled to legal aid,  from the State’s civil legal aid service, the Legal Aid Board, if they require it in order to understand the proceedings and to participate in them.
Finally, FLAC is extremely concerned at the apparent lack of connection in State policy between those dealing with banks and those dealing with borrowers. While FLAC recognises the obligation of the government to maintain a system of banks and flow of money, this cannot be at a cost which abandons those who, thanks to irresponsible lending, are now in serious financial trouble. Until recently, a number of lenders were allowed to make housing loans, generally through a network of mortgage intermediaries, with only minimal regulation, at very high rates of interest. Today, borrowers in trouble with repayments of those loans, who may have lost their jobs, who apply for mortgage interest supplement are told that they will only be assisted insofar as the relevant community welfare officer believes the loan to have been reasonable in the first place. In such cases, the lender is not required to revise the loan terms to make them reasonable, nor is it to suffer any deduction. Only the borrower suffers, with these decisions putting many homes at risk. A review of mortgage interest supplement is currently underway by the Government. FLAC believes that this must be combined with a review of reckless lending generally. If the supplement is to be confined in some way, then the reckless lender should bear an appropriate part of the consequences of that irresponsibility. The principal purpose of mortgage interest supplement should be maintained, to ensure that people remain in their homes.
Summary of recommendations:

A.
Strengthen and extend the code of conduct relating to mortgage arrears

B.
Introduce a Code of Conduct admissible in legal proceedings for all cases of debt arrears.

C.
Amend the Enforcement of Court Orders Acts 1926-1940 to ensure that no debtor is imprisoned in the debtor’s absence and without up to date financial information.

D.
The Mortgage Interest Supplement review under way should include an assessment of the consequences of reckless lending

E
Ensure that those at risk of imprisonment have access to legal aid if they require it in order to understand the enforcement proceedings and to participate in them.

F.
The Mortgage Interest Review currently under way should seek to ensure that reckless lenders should bear an appropriate part of the consequences of that irresponsibility.

G.
The principal purpose of mortgage interest supplement should be to ensure that people remain in their homes.
___________________________________________
Annex:

1. Checklist for actions on losing your job. February 2009
2. FLAC submission to Irish Financial Services Regulatory Authority, January 2009

3. FLAC Policy Briefing on Code of Conduct on Mortgage Arrears. 16 February 2009

4. Joint submission on the Social Welfare Miscellaneous Provisions Bill 2008 from FLAC and Northside Community Law Centre. November 2008
_______________________________________
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