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If I must preach, I take my text  from Sir James Matthews, an Irish judge in the late Victorian period, who declared: “ In England justice is open to all, like the Ritz hotel.”

     Even in the days when we were young and innocent about these things, you did not have to be a genius to detect the logical fallacy, the contradiction in terms, the oxymoron, if you want to go up-market.  
     In the first place the Ritz was open only to those who had money – and not always then. For those not properly dressed, or with the right accent, or not knowing how much to tip the maitre d’ on the way in or the concierge on the way out, there was still no ready entrée, no particular pleasure when there and a rather poor prospect of a return visit.  
     Legal aid has gone some way towards opening access to the courts, legal representation and advice has made things somewhat more comfortable, more comprehensible, but there is still a long way to go.  The majesty of the law, so reassuring to those steeped in it, can be oppressive to those who meet it only periodically.  For most people the experience of going to court is ordeal enough, not to mind the adversarial culture in which challenge is merciless and the prize goes to those who can shout the loudest or muster the bigger guns.  
     In civil cases, where the right to free legal aid is even more curtailed, the playing field has not been sufficiently levelled, there is no equality of arms, especially between the citizen and the agencies of the state, and the work of FLAC becomes more necessary than ever.

     This being an eponymous lecture it is appropriate to pay tribute to the work of Dave Ellis and to celebrate not only his energy and his legal expertise, but a life devoted to the service of the poor, the disadvantaged, the marginalised and the casualties of society.  He recognised that empowerment involved not only advocacy but information and education, and mobilising communities in political action to assert their legal rights and entitlements.  He was one of the first to see the challenge of urbanisation which Ireland is even yet coming to terms with, the demographic changes, the emergence of a new sub-culture especially during the period of rapid if not always well-directed economic growth which not only failed to float all ships but widened the social and economic distance between the haves and the have-nots, an Ireland challenged to cope with the pressures of immigration, of a new ethnic mix and fundamental changes in social and cultural values as old landmarks disappear, old certainties dissolve.  In all of this he was one of those who worked tirelessly under the radar, binding up the wounds of society, sustaining the weak whom other agencies fail and preventing society from falling apart at the seams.
     We are also celebrating the 40th anniversary of FLAC, and there is much to celebrate – first just being there, like the Abbe Sieyes in the French Revolution, J’ai suirvi.  But there is more than that.  To have maintained energy and hope, to continue to attract generations of young volunteers while retaining the support and enthusiasm of their predecessors, and to have preserved the integrity and moral purpose of the organisation, its commitment to the core values of the foundation and the support and credibility among the community it serves is a major accomplishment by any standards.
     There is too the list of achievements – the setting up of the Pringle Commission and the legal Aid Act, the support given to people in the courts and the tribunals, the advice services, the education programmes, the setting up of community law centres, valuable research papers, tireless contribution to the debate on law reform, the tireless fundraising and the readiness to meet new and emerging needs. Born in a period of recession, it now faces another.
     I suppose the optimistic impulse at the start was to fill the breach until the state responded to campaigning and established a properly staffed and funded system for delivering legal aid and advice for those who could not otherwise afford it, and which would meet all their needs.

     The trouble with tackling social need is that once a problem is solved, there is often another more basic need behind it.  Need is infinite while resources both of money and people are necessarily limited.  It was the same with the setting up of the British National Health Service, one of the great artefacts of modern social policy anywhere in the world.  It was founded on the assumption that there was a fixed quantum of disease, a legacy of past poverty and occupational diseases, and when that had been dealt with, costs actually decline.  The truth of course was the opposite as uncovered needs increased exponentially, as have the costs, as demands outstrip supply and few had given thought to  mental health problems or psychosomatic disease, the diseases of ageing or a more affluent lifestyle and the yet to emerge scourges of AIDS, and now, shortly obesity.

     It is a warning to all who begin to tackle deprivation or need in any of the social services – that need is endless, that expectations rise continually in line with improving standards in the wider community, that the concept of relative deprivation present an ever moving target, that new needs emerge, and new methods and new technologies make possible the treatment or amelioration of conditions which were regarded as inevitable or intractable in the past.
     So the pioneers of FLAC, like the Argonauts, having put their hands to the oars and headed out into uncharted seas to a visionary landfall, find themselves lashed to the oars of a trireme battling towards a utopian destination which, by definition, can never be reached. Although the performance has been impressive, much remains to be done, and there are painful gaps in the social fabric as surveys and successive annual reports show only too clearly.
     To make matters worse, legal aid, even in criminal cases is under threat, given the crisis in the public finances, and the consequent possibility of more restrictive means-testing.  No person should face a criminal charge, mounted by the State, without the guarantee of legal representation without the danger of being beggared in the process of defending himself.  Otherwise the right to a fair trial, where there is a real equality of arms, is gravely diminished.
     In the field of civil legal aid, the Legal Aid Board is under pressure, under-resourced and under-staffed, there is inadequate geographic cover and unpardonable delay in dealing with cases.

       More serious are the deficiencies which cannot be corrected by money or manpower in the legal limitation which prevents aid being given in the areas which are currently causing the most trouble to people – housing, debt, appearance at tribunals, test cases and class actions.

     No one can be in any doubt of the bleakness of the outlook for the public finances, of the need to find drastic economies and fairly immediate savings, a bloody business at the best of times, and one than can scarcely escape some degree of arbitrariness.  It is easy too to mount arguments, as all interest groups do, to protect one’s own patch while assenting to the general principle of the need for cuts.  Departments, too, have an uncanny instinct for self-preservation, for load-shedding at the periphery in order to protect core functions, to offer non-departmental bodies or agencies as sacrificial lambs on the altar of fiscal probity.
     There are, of course, savings to be made, and no area of activity should be above scrutiny, but the indiscriminate application of a percentage cut across the board runs the risk of being regressive and discriminatory, inequitable and even self-defeating, and is more likely to bear hardest on those groups and individuals who most need support and assistance in a recessionary period.

     Others will make the case for exempting legal aid from the worst rigours of the cuts on moral and ethical grounds and as a violation of rights.  I do not dissent from this.  Human Rights are not an optional extra, to be discarded in the bad times.  They are the means by which we define ourselves as a humane, compassionate and caring society.  But there is a case to be made, too, on practical, economic and utilitarian grounds too and I shall come to that later.
     Given the recession, the reduction in spending power, the spectre of negative equity and the difficulty in obtaining credit, there is no doubt but that debt will be the over-riding social problem in the immediate and middle-term future.  It may be forecasted too that the worst impact of some planning policies, especially in the inner-city and in many country towns has still to come – and that it will impact most on the poor.

     Not only does this call for an urgent review of the law, with an emphasis on debt management as well as debt-recovery at the same time as the Legal Aid Board and the Money Advice and Budgeting Service are in danger of being swamped.  A new approach .would see debt as a social problem rather than an occasion for imprisonment, which while it may purge the contempt of court does nothing to clear the debt.  The days of Micawber and the Marshalsea prison are long gone, and it is foolish to rely on a punitive adversarial system to deal with debt.  Here more than anywhere else the people on both sides of the debt need help and advice.

     Debt control needs a process which can deal with cases in private, where agreements can be made with multiple creditors, a proper enforcement office with power to attach earnings while protecting basic standards of living and the family home.  All of which have been repeatedly advocated by FLAC and the law centres, who know best where the shoe pinches.

     There needs too to be some curb on the aggressive marketing and extension of credit to those manifestly unable to shoulder an additional burden. The behaviour of banks at fresher days at third-level colleges over the past few years in which the ready extension of credit was designed to lure young people on to a treadmill of debt should not be allowed to be repeated
     But to come back to access to justice: Access to what? 

I remember a lecture about forty years ago now by a distinguished, if quirky, American political scientist, Richard Rose, who had published an early but very good book on the Northern Ireland problem.  In what was really a spoof presentation to annoy the lawyers, he purported to carry out as an exercise in regression analysis, what he called “a probablematic model of justice in the British legal system”.  He was dealing with the criminal courts and he defined justice as the guilty being punished and the innocent going free. The first variable was whether anyone had seen the crime, then had he reported it, would the police take it under notice, would they botch the investigation, would the forensics stand up, would the prosecutor do the job, would the defence cock it up, would the judge misdirect, would a juror go to sleep… and so on.  The end result was not very encouraging for those who had put their faith in the ineluctability of the truth and the certainty of justice.

  The natural impulse of those originally campaigning for legal aid was equalisation of arms in the courts, but justice, as FLAC demonstrates so well during its campaigning existence, goes far beyond the criminal justice and the courts.  Indeed the vast majority of people do not come into contact with the criminal justice system or the courts, even as victims of crime.  But many more, especially the poor, the disadvantaged, members of disadvantaged groups feel the need for justice.  For them, justice may simply be the right to live a quiet life undisturbed by intimidation, anti-social behaviour and threats of assault or robbery; for others it will mean the right not to be discriminated against in the distribution of public goods and services, the right not to be bullied or oppressed (or even worse, ignored) by the agencies of the state, the right to a basic level of subsistence, to an equitable share of public services for themselves and their children, to health, to education, to protection from the worst outcomes of emergency and disaster.
     In this too they require help and guidance, advocacy and support; here too the playing field needs to be levelled.  All too often it is the people who most need social services who are least capable of claiming them, whether for reasons of poor education, lack of information, or exclusion from social networks or the corridors of power and influence, from a congenital lack of assertiveness, or social exclusion.  Too often the schemes which were designed to benefit the least well-off are taken up more efficiently by the middle class and benefit the richer more than the poorest.  Instead of reducing the gap, they widen it.  In some senses, too, in the welfare state, measures intended to reduce dependency result in a loss of independence which leaves individuals and whole communities locked into a sort of feudal dependency on the state. 
    It is clear from this that the search for justice goes far beyond the courts.  It is clear too that while there may be a need from time to time to vindicate such rights in the courts, the adversarial culture of the traditional court may not always be the best means of helping people to access their rights – and achieve social justice, which becomes, in the words of David Harvey, a principle for resolving conflicting claims on scarce resources.
     I am myself, as a time-expired Keynesian, a superannuated disciple of Beveridge, rather out of tune with many of the current trends of social policy.  But having survived the rise and fall both of academic Marxism and Chicago School economics, the one symbolised by the demolition of the Berlin Wall, the other by the fall of the house of Lehmann,  I wait for the wheel of political, economic and social policies to return to a point where a Rawlesian version of the liberal, open society becomes fashionable again in some sort of equilibrium between the stifling rigidities of the command economy and the unconscionable excesses of the untrammelled free market.  In the process, what were expressed as needs, or even equitable shares, are now defined as rights, to be defined in statute and vindicated and reclaimed through the courts.
     At the risk of being regarded by this audience as ready to sin against the Holy Ghost, I have to confess an extreme difficulty in regarding social and economic rights as fundamental rights of the same order as the classic rights to life, liberty and freedom of conscience, or suitable for vindication through the courts. A further difficulty is that the vindication of fundamental rights may require the protection of the individual from interference by the state, the achievement of economic and social rights requires the active involvement of the state and its agencies.
      In this I find myself much closer to the views reportedly expressed by Michael McDowell than to most of the Human Rights activists in Ireland.  It is not that I deny the need, but the means whereby the needs can be vindicated.

     My problem is that the satisfaction of social need, and the achievement thereby of a measure of social justice, fall into the language of priorities and the sharing of scarce resources.  Both the ordering of priorities and the funding required are matters to be decided through the political processes in a democratic state rather than through the courts.  Apart from this, judges do not have money.
     These are generally rights which are incapable of being as closely defined in legal terms as traditional rights, and their achievement will depend on policies and agencies not immediately amenable to judicial action.

     It would be unnecessarily pedantic to deny the justice of those needs on purely definitional grounds.  To refuse to call them rights will not remove the need, or the necessity to protect the entitlement of the poor.  Social, economic and cultural rights, so called, are almost exclusively the rights of the poor, the disadvantaged and the dispossessed.  It would be inhuman not to provide a means for their vindication.

     Perhaps an acceptable intermediate position in this debate is to argue that the primary end of economic activity is social welfare.  The neglect of this principle has resulted in disparities between groups and diswelfares both at national and international level.  Social welfare should be seen as a primary objective of policy, and not as a secondary activity aimed at binding up the wounds which society has inflicted on its weakest members.
     There is also, I would argue, a right to living, deriving from the right to life, which presupposes life at a minimal level of enjoyment and satisfaction, and requires the means of supporting life at basic levels of nutrition, health-care, education, work opportunities and resources – and to enjoy these in safety.  The dignity of the individual too implies a right to develop ones individuality and personality, to achieve the fullest extension of potential and to function as a full member of society.

     That there should be such rights and programmes to meet them is beyond question, and that they should be capable of being claimed and readily accessed by those in need.  I do not see this as best served by statutory guarantees to individuals in general terms, regardless of the circumstances, as Gordon Brown is proposing to do for elements of health and education in Britain.  I prefer their formulation, as in Bunreacht na hEireann, as Directive Principles of Social Policy, which are not justiciable in individual cases.  Even that produced a characteristically sardonic response from the supreme Mandarin of the day when he saw the proposals in draft    The provisions are too vague to be of positive assistance to any Government and are yet sufficiently definite to afford grounds for disaffection to sections of the community.:
     The situation is now further complicated by the adoption of the obligations in the Treaty of Lisbon and its incorporation of the European Charter of Human Rights.  It does however require an adequate means for the adjudication on rights.  If the courts are not to be cluttered up, there will be an array of tribunals and other appeal bodies – to which it would be not only unjust but illogical to deny applicants free legal aid in the pursuit of their legitimate rights.
     There will also be cases which are suitable for settlement by the courts as test cases or class actions - and it seems illogical in the circumstances to deny the right to legal aid in these cases too.

     If we are to be radical, it might be better to find other less adversarial methods of ordering the discourse between the citizen as claimant of services and the state as the main provider.

  The reform of the public services, which the Taoiseach promises as part of the brave new world of administrative efficiency, could provide an opportunity to redefine the relationship between citizen and the state, and how the agencies of the state do business with those who most depend on their services for the basic necessities of life.

     This might show that presenting need represents only the symptoms rather than the causes of economic and social disadvantage, that social need, if met earlier on, or in other terms, need not end up in the courts, or in a tribunal as a matter of rule.
My background in a Department of Health (Brian Cowan’s 'Angola') has probably scarred me for life, but it forced a look at underlying causes and at redefining terms.  When we were introduced to the language of targets and outcomes, we had to ask ourselves whether we were doing well when the hospital beds were full or when the were empty.  The same sort of question could be asked of the justice system about courts and prisons.
     A little further probing showed that of the things that determined the health of the nation and the individual, health care came a poor fourth after heredity, environment and life-style.

     Since most of the conditions (including health-status) which face people with dependence on social services cluster around poverty, that would appear to be a useful starting point.  Lift people out of poverty, raise the quality of life and the level of social competence and they will sort out most of their problems for themselves.

     It is difficult to sell the benefit of preventive measures in a market place seeking early results and where immediate gratification is the goal.  But if family failure can be avoided, if social cohesion can be maintained, then the sums do really seem to add up.  The cost of family breakdown, when children have to be taken into care, or parents imprisoned for neglect, or social disorder which leads to damage and imprisonment at enormous costs are examples of the economic benefits of supplying a service which enables people to cope, which help the casualty when cure is still possible.
     It is on this that I would base the claim that it makes good economic sense not to reduce the spending on legal aid and advice services.  Apart from being trifling in the mass of public expenditure, any savings made by cuts are likely to be illusory, and are likely to be quickly swallowed up in the cost of dealing with breakdown which could have been avoided.

     For this to work there is a need to educate people about their rights and about social responsibility.

     There are approaches by way of mediation, conciliation and alternative disputes resolution which could be developed.  There is wonderful work being done in Community Restorative Justice by people like Jim Auld in Belfast which has transformed life for elderly people  in dealing with socially disruptive behaviour and lancing neighbourhood disputes before they become noxious, in stabilising communities which have been shattered by years of conflict, and in restoring policing where law and order had broken down.  Far from being a form of vigilantism, this activity has careful rules of governance and is subject to inspection by the Criminal Justice Inspectorate on the same basis as other elements in the justice portfolio.
     I have been involved in two birthdays in the past week – the 40th of the Northern Ireland Ombudsman office, and the tenth anniversary of the publication of the Patten Report.  Each was an attempt to empower people and to make services more responsive and more accessible, to open up hierarchical organisations and to engage the resources of the community in dealing with their own problems.

    In the Ombudsman office, there was a dedication from the start to mediation and settlements – on the grounds that Mrs Jones, deprived of a service, wanted her rights restored as quickly as possible, not a long report in a year’s time telling her why she had not got them.  In a time of rising turbulence, we were trying to convince people that they did not have to burn down City Hall in order to get a decent service.  The more difficult part of the equation, at least in Belfast, was to convince City Hall that that not need be the case either.

     What we were trying to do was to get agencies to develop a mechanism for dealing with complaints and poor customer service.  If Marks and Spencer can do it, why not a benefits agency or a health service.  Recourse to a tribunal would be the last resort if agencies were to develop a proper system for dealing rapidly and honestly about complaints and failures of service.
     The Patten Report was about policing, to emphasise that community safety involved more than the police, but also a whole range of public and private agencies and voluntary bodies, and the community itself.  It emphasised the need for bringing the point of decision nearer the point of delivery, and making the interchange between the citizen and the officer on the ground the pivotal event.

     Which brings us back to reform of government.

     A reformed public administration should involve not only structural engineering and redeployment, but significant cultural changes too and the acquisition of new skills in dealing with problems and with the public in a rapidly changing demography.  It should be a leaner machine – but not necessarily meaner.  Being efficient does not mean being uncaring – indeed the essence of efficiency in caring services is to provide the support people need when they need it.

     The public service needs to be less remote, more integrated, more easily accessible, and more readily held to account.  Decentralisation should mean not the scattering of penny packets of civil servants like peppercorns across the land (making them in many ways more remote from those who need to engage with them) but real devolution of power and decision-making downwards nearer the point of delivery and the people affected.  It is known as the principle of subsidiarity, and it is ironic that people who invoke subsidiarity when dealing with Brussels somehow think it should stop at Dublin and in Merrion Street.

     There needs to be a culture of openness, ability to deal with complaints at first instance, and a willingness to do so.  Ombudsmen, tribunals and courts should be fail-safe mechanisms, not avenues of first resort.  There should be a willingness to learn from mistakes and a capacity to change gear rapidly to meet changed circumstances or unforeseen emergencies.  There should be willingness, and the skills and ability to engage with the community and voluntary sector and to focus the efforts of statutory agencies working in the same field or patch.  When functions are contracted out to private sector agencies, there should be no lessening of the rights of the citizen to redress, or the regulatory role of the Ombudsmen and others.

     There is a lot to be said for the one-stop-shop approach ( or even the virtual one-stop-shop made possible by the use of IT) so that those in need do not have to spend their lives in one queue after another as they are pushed from pillar to post and the buck is passed from one agency to another.  This is merely another manifestation of what has been called “joined-up government”  where the activities of agencies become synergistic rather than competitive, and where without Chinese walls between departments,  early action by one can minimise spending by another.

     Jim Auld, the Director of a highly effective Community Restorative Justice schemes in Belfast has a vision of a “Justice House” where all the agencies and voluntary and community bodies providing safety and order in a locality could be based.

     Communication, and a willingness to do so, and good information, are vital.  Public bodies should think of the audience they address and adjust the language used and the style of presentation accordingly.  If the mean reading age of the population is twelve and a half, and that of some disadvantaged groups lower still, there is little point in addressing them in polysyllabic gobbledegook.  They might also remember those whose first language is not English, or those who are deaf of blind.  They might reflect too on how people, especially young people nowadays receive information and communicate with each other and exploit the possibilities of IT and digital and electronic communication (and thereby too disclosing another form of relative deprivation – from computer literacy and PCs).
     And all this within a general public policy to combat poverty, to raise people out of dependency, to enable them ultimately (if not in this generation, in the next) through education, skilling and empowerment, to stand on their own feet.  It is a process of empowerment, of politicisation, of helping people to engage – in the absence of which apathy, the greatest threat to democracy, sets in.

     In the meanwhile, there is a lot to be said for advice agencies developing their own links with public bodies and agencies at the appropriate level, and using them to settle disputes.  Not all civil servants are ogres – and it is not always useful, however personally satisfying, to go in with all guns blazing. Personal relationships can ease a lot of difficulties, and there is generally a person who can open doors if you can identify him or her.
     None of this will remove the need for volunteers, for the sort of dedicated young people who have sustained FLAC over forty years.  Indeed I would argue that they need the engagement just as much as FLAC needs them.  I would make it a required part of the professional formation of every young lawyer to spend a period as an intern with FLAC or in a community law centre.  Not only will it help to keep them plugged in to reality, but they will learn much about negotiating and coping who have had to do so in difficult circumstances in order to survive in a cruel world.
There are certain words, 

Our own and others’ we’re used to – words we’ve used,

Heard, had to recite, forgotten,

Rubbed shining in our pockets, left home for keepsakes,

Inherited, stuck away in a back drawer

In the locked trunk, at the back of a quiet mind.

Liberty, equality, fraternity,

To none will we sell, or refuse, or deny justice.

We hold these truths to be self-evident.

I am merely saying –What if these words pass?

What if they pass, and are gone and are no more…?

It took a long time to buy these words.

It took a long time to buy them, and much pain.

These lines are by an American poet Stephen Vincent Benet.  His best remembered line is “Bury my heart at wounded knee”, which has its own resonances.

This poem is a profound restatement of democratic values.  It re-echoes all the key texts on which all modern declarations of Human Rights have been based.  It reflects the American experience from the Founding Fathers (and how many of them came from Ulster Presbyterian stock), evoking the values of Tom Paine and the Enlightenment, enshrined in the Constitution, confirmed by a bloody Civil War, and defended and vindicated for the rest of the world in two great wars.

The poet emphasises that the values, the rights and duties he invokes, were won at great cost, over many years.  Men and women suffered and died for them; for them, men and women endured slavery and imprisonment, torture and exile.  Too much has been expended in blood, sweat and tears for this generation to throw them away.  They carry with them a set of obligations, the main one of which is to defend the rights and to pass them on to our children, untarnished, uncompromised, undiluted and strengthened.

These lines have sustained me when things were at their worst.  They affirmed to me that there were basic values of decency and respect which were common to all the great religions and transcended most, which had survived even greater challenges than those facing us.

     As well as being a catechism, they are an affirmation of rights and duties and a call to defend them.  They gave me hope, in the words attributed to The Man from God Knows Where, in the poem “That the wrong would cease and the right prevail”  They sustained me through many a dark night to a fitful dawn.

They represent the values for which FLAC has campaigned for forty years, and should serve as a mission statement for the next forty.
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