

FLAC BRIEFING PAPER ON THE ENFORCEMENT OF COURT ORDERS BILL 2009
Introduction.

In FLAC’S view, the Enforcement of Court Orders (Amendment) Bill 2009 (“the Bill”) confines itself to remedying the constitutional deficiencies identified by the High Court in the ‘McCann’ case. These are each welcome changes to the existing legislation but it must be said that they only address the last step in what is a complex and less than user friendly procedure that takes place in open court and is need of comprehensive reform generally.  This briefing note, therefore, focuses primarily on examining the mechanics of what is in the Bill rather than what should be in it, on the basis that the Minister for Justice Equality & Law Reform has indicated that the department will await the Law Reform Commission’s Consultation paper on debt enforcement before taking any further action in this area. It should however be noted that FLAC’s report ‘To No One’s Credit’ published on July 6th proposes a wide range of recommendations for change in this area.
Specifically the changes in this Bill will:

· In some circumstances, put an end to the imprisonment of a debtor in his her absence

· alter the onus of proof in these cases so that it is now for the creditor to establish that the debtor’s failure to pay instalments was neither due to wilful refusal or culpable neglect

· provide for the possibility of some legal aid for a debtor facing an application for his or her arrest and imprisonment for failure to pay court ordered instalments on a debt
Imprisonment for Debt.

Section 2 of the Bill proposes to amend section 6 of the Enforcement of Court Orders Act 1940. The aim appears to be to ensure that a debtor will be obliged or strongly encouraged to attend the court. This is in direct contrast to the current situation where it would appear that only about one in five debtors take part in debt enforcement proceedings at all.  Section 2 contains a full revision of the existing section 6 of the Enforcement of Court Orders Act 1940 and also proposes to insert a new section, called “section 6A” into the existing 1940 Act.  

Proposed new s. 6(2).  The proposed amendment to S.6 (2)of the 1940 Act seeks to make the attendance of the debtor at a committal hearing compulsory or at least to issue a strong reminder to the debtor.  It does this by replacing the current summons for the arrest and imprisonment of a debtor with a summons to require the debtor to attend at court to explain why the Instalment Order has not been complied with. This summons sets out how the debtor has failed to comply with the Instalment Order, that imprisonment is a possibility and that the debtor may be arrested if s/he fails to appear at the hearing as directed.  It does not tell the debtor that the Committal hearing may be used as an opportunity to vary an existing Instalment Order. This is the law at present. Many debtors are not aware of this.
· It would be helpful if s.6(2) included a clear statement that the debtor may seek a variation of an existing instalment order at the hearing which s/he is required to attend.
Proposed new s. 6(3).  Thereafter s.6 (3) empowers a District Court judge, where the debtor fails to attend without reasonable excuse, to either issue a warrant for the debtor’s arrest or if the judge thinks it appropriate to fix a new date and require the debtor to attend at that date (presumably intended to be a step short of the warrant option).  The wording here is that the judge ‘may’ rather than ‘shall’ exercise either of these options. This therefore seems to inadvertently leave the judge discretion to do neither of these two things. If the judge “may”, then presumably the judge “may not” exercise either option *(a) or (b). If neither option is exercised, then it seems that the judge would move directly to the action described in the new section 6(6) and could proceed to imprison the debtor in his/her absence. Any such action would mean that the Bill is incompatible with the judgment in McCann.
· It is suggested that ‘may’ should therefore be replaced by ‘shall’ in s.6 (3).
Proposed new s. 6(4) and s. 6(5). Under subsections (4) (5), if the judge exercises the option to arrest the debtor, s/he is to be brought before the Court “as soon as practicable” where s/he will be informed in ‘ordinary language’ of the right to apply for legal aid and the necessity to attend the next date fixed for the hearing. Thus, this appearance will not determine the question of imprisonment for not paying instalments which will be adjourned to another day, when the creditor too can be present.  This additional hearing on a date when only the debtor will be present and which seems to be only to explain the process to the debtor may cause confusion.  It should be noted too that there is no obligation to arrest and bring the debtor before the court on the day that the actual committal hearing will take place. Therefore, it is to be hoped but that there must be a fear that it will result in the debtor failing to appear on the resumed date.
Nor is it clear whether at this interim appearance the judge will even deal there and then with the debtor’s application for legal aid, so that the debtor will arrive at the resumed hearing ready to participate in the hearing. If not, the debtor may need another adjournment at the actual hearing date, to allow a consultation to take place with his or her assigned solicitor, causing a total of three appearances in all from the time the debtor is arrested. If on the other hand, the debtor is to be assigned a solicitor there and then and given a very limited time to present an explanation for failure to pay instalments, then this may compromise the debtor’s right to a fair hearing. It should be noted that indebtedness is often a complex matter and evidence of income, borrowings and the presentation of a financial statement generally may be required to demonstrate inability to meet the terms of the Instalment Order. 
And finally, it seems that if a debtor is not arrested but simply notified as proposed in the new section 6(3)(b), then the person is to be notified only of the date and is not to be told in ordinary language of the consequences of failing to comply with an instalment order, the possibility of variation, and the possibility of imprisonment – something that the arrested person will be told under the new section 6(5)(b)

· It would therefore be preferable if the debtor’s application for legal aid was dealt with when s/he is initially arrested and brought before the court.
· It would be helpful if all those at risk of imprisonment received full notification in ordinary language of the consequences of not appearing at a Committal hearing, and the possibilities of variation at those hearings, not just those arrested.
Proposed new s. 6(6) in turn deals with the resumed hearing, whether the debtor has been arrested and brought before the court in advance as outlined above or simply directed to attend having failed to turn up the first time. At this hearing, the judge must explain in ordinary language the debtor’s right to apply for legal aid and the possibility of imprisonment. 
· Although the judge may decide to vary the Instalment Order at this hearing, there is again no specific obligation imposed on the judge at the outset to inform the debtor that s/he may seek a variation at the hearing and this would be a helpful reminder for many debtors.

Proposed new s. 6(7) deals with the judge’s decision making powers. Having heard from both debtor and creditor, s/he may:

1. vary the original Instalment Order that the debtor failed to pay
2. may request the creditor and debtor to seek mediation

3. may order a term of imprisonment of up to three months with a stay to enable the debtor to pay the debt and costs

4. may order a term of imprisonment of up to three months without a stay 

The second and third of these options are new, although informally some District Court judges in practice have made Committal Orders but with stays to allow for payment and the avoidance of imprisonment. The inclusion of a mediation option is indeed welcome, although the case for mediation at a far earlier stage than this is evident. It should be said, however, that no detail is provided here of in what form and through whom the mediation will take place.  In this regard, it is notable that the Money Advice and Budgeting Service (MABS), the state-funded money advice service is not specifically referred to anywhere in this Bill, although mediation through money advisors would seem like an obvious option. 
Proposed new s. 6(9) provides that even where a term of imprisonment has been ordered (but not carried out) under the third or fourth options above, the debtor may apply for the District Court clerk to re-enter the matter where his or her ability to pay the outstanding debt and costs has changed (i.e. disimproved). Sub-section (10) even allows for this option where the debtor has actually been imprisoned but how practical this provision may be is open to question. Finally, later in this section at sub-section (12), it is provided that if the debtor does not appear at the resumed (or second) hearing without reasonable excuse, the District Court judge may treat this as contempt of court. No sanctions are provided for here so it would appear as if the judge will have discretion to decide what penalty to impose. 
Proposed new Section s. 6(10) sets out options and states when the debtor may be released. Although it is clear from the McCann judgment, from the extempore statements of other High Court judges and from this Bill itself that it is recognised that imprisonment for debt is akin to a prison sentence, there is no provision for remission of the prison sentence. Sentences for imprisonment for debt must be served to the last moment of sentence, unlike sentences imposed for crimes where remission is the norm, even though the person imprisoned for non-payment of debt has committed no crime against the State or society.
· It would make the situation of those imprisoned for non-payment of debt at least equivalent to that of those imprisoned on criminal conviction if the same remission rules applied to all prisoners.

The onus of proof.
The new proposed section 6(8) deals with the onus of proof in these cases and marks a substantial change from s.6 of the 1940 Act. Where formerly, the onus was on the debtor (if s/he attended) to show that failure to meet the terms of the Instalment Order was neither due to his or her wilful refusal or culpable neglect, the onus will now be on the creditor bringing the application to establish beyond a reasonable doubt (the standard of proof in a criminal prosecution) that failure to pay is not due to the debtor’s mere inability to pay but is due to his/her wilful refusal or culpable neglect. 
· This is a welcome reversal of the onus of proof and should mean that from now on, no debtor will go to prison for inability to pay.

A further onus is also placed on the creditor here to show that the debtor has no goods which could be taken in execution (i.e. seized by a Sheriff on behalf of the creditor to satisfy the terms of a judgment). It is unclear what the rationale for this requirement is, especially as a previous obligation on a creditor to apply for an Execution Order to seize goods to enforce a judgment prior to having a right to apply for an Instalment Order to enforce that judgment was removed by Section 1 of the Courts Act (No.2) Act 1986. A creditor will not be able to meet this requirement unless the Sheriff has gone out to the debtor’s home and checked what goods might possibly be seized. Thus, we would be concerned that imposing this extra requirement on the creditor at this late stage may lead to an increasing number of judgments being sent to a Sheriff for execution.
· Many debtors will have very little by way of goods of any value to seize and it is extremely questionable what will be achieved by a visit from the Sheriff. We would suggest that this requirement be removed from the Bill.
It is notable that no guidance is provide under this sub-section as to how the evidence will be presented and the decision made on the question of ability or inability to meet the terms of the instalment Order.
· It will be important that those coming before the courts have effective access to MABS and money advice in order to ensure that the court is given a comprehensive financial picture of the debtor’s circumstances.

Entitlement to legal aid

Under the proposed new Section 6 (A) to be inserted in the Enforcement of Court Orders Act 1940, where it appears to a District Court judge that the debtor has insufficient means to enable him or her to obtain legal aid (the words legal aid are used here in the sense of legal representation but it is nonetheless confusing), the judge may on the application of the debtor (who will already have been informed of his or her right to apply) grant a certificate of free legal aid. Free legal aid may also be granted for an appeal against a Committal Order and in the case of a referral by the judge of a question of law to the High Court.
It is notable that legal aid under this new section is to be provided under the criminal legal aid scheme. This appears to be an acknowledgement that the application to commit the debtor to prison for non-payment of an Instalment Order, with its potential outcome of imprisonment, is akin to a criminal proceeding. 
· The regulations governing the legal aid scheme for those at risk of imprisonment for debt must take into account the actual needs of debtors for legal advice and representation and should be sufficiently flexible to ensure effective access to justice.

_________________________________________________________
This briefing paper is issued by the Free Legal Advice Centres in response to the Enforcement of Court Orders (Amendment) Bill  as initiated and will be circulated to Oireachtas members and other interested parties.  FLAC is an independent human rights organisation dedicated to the realisation of equal access to justice for all.
Dated:
6 July 2009.
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