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About FLAC

FLAC (Free Legal Advice Centres) is an independent human rights and equality organisation
which exists to promote access to justice. Our vision is of a society where everyone can access

fair and accountable mechanisms to assert and vindicate their rights.

FLAC operates a telephone information and referral line (from which approximately 12,000
people receive basic legal information each year) and phone advice clinics (from which over

3,300 people received basic legal advice in 2023).

As an Independent Law Centre, FLAC takes on a number of cases in the public interest each
year. As well as being important for the individual client, these cases are taken with the aim of
benefiting a wider community. We also operate a Roma Legal Clinic, Traveller Legal Service
and LGBTQI Legal Clinic.

FLAC makes policy recommendations in relation to equality and anti-discrimination law,
human rights and access to justice. This includes policy reports and submissions to national
and international bodies, including Oireachtas Committees and human rights monitoring

bodies.

FLAC was a member of the Irish Human Rights and Equality Commission’s Advisory
Committee on the Future of Equality Legislation. We are a member of the Chief Justice’s
Access to Justice Committee and the Review Group for the Department of Justice’s current

Review of the Civil Legal Aid Scheme.
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Introduction & Overview

FLAC welcomes the opportunity to make a submission to the Committee on Children, Equality,
Disability, Integration and Youth (‘the Committee’) on the General Scheme of the Maternity

Protection (Amendment) and Miscellaneous Provisions Bill 2024 (‘the General Scheme’).’

This submission is informed by FLAC’s experience as an independent law centre. FLAC
frequently acts on behalf of clients in equality/discrimination cases, including cases heard by
the Workplace Relations Commission (‘WRC’) and the courts. Since 2015,
equality/discrimination has consistently been one of the areas of law in which FLAC most
frequently provides legal representation. Based on our experience of providing legal
assistance in this area, FLAC is keenly aware of the limits of the current equality framework,
and we undertake a significant amount of research, policy, advocacy and campaigning work

in the area of equality/discrimination law.

This submission focuses on two Heads in the General Scheme which both concern access to
justice and equality in the workplace (Heads 7 and 8).? Head 7 proposes to change the time
limit for making complaints to the WRC under the maternity protection legislation. Head 8

would restrict the use of non-disclosure agreements (‘NDAs’) in employment equality matters.

Based on our scrutiny of the General Scheme, which of necessity was rushed due to the short
time-frame, we are very strongly of the view that the Committee should undertake pre-
legislative scrutiny of the General Scheme This is to ensure, among other things, that there
is explicit clarity on which sort of disputes are encompassed by the proposed restriction on
NDAs, whether the wording is effective and will achieve its aims, and whether there may be

any unintended negative consequences as a result of the wording chosen.

In summary, we have identified a number of specific concerns with the proposals in Heads 7
and 8 (which are set out in detail in sections 2 and 3). Head 7 would keep in place the restrictive
six-month time limit for complaints under pieces of employment and equality legislation such
as the Maternity Protection Act. These time limits are strictly applied - even where an
employee is delayed in making a complaint because they are engaging in an internal
grievance procedure. It would also give rise to a situation where there are different time limits
for making complaints under the Employment Equality Acts and the Maternity Protection Act

(despite the fact that both pieces of legislation prohibit pregnancy-based discrimination and

1 Department of Children, Equality, Disability, Integration and Youth (2024), General Scheme of the Maternity
Protection (Amendment) and Miscellaneous Provisions Bill 2024.

2 The other Heads in the General Scheme propose to create a right for seriously ill people to postpone their
maternity leave (Head 4) and to introduce maternity leave for members of the Oireachtas (Head 5).



https://www.gov.ie/pdf/?file=https://assets.gov.ie/300412/6cbb059c-5bcd-4b7f-b239-2529c6c358db.pdf#page=null
https://www.gov.ie/pdf/?file=https://assets.gov.ie/300412/6cbb059c-5bcd-4b7f-b239-2529c6c358db.pdf#page=null

workers often pursue complaints under both statutes). We have appended draft legislative

amendments to this submission for addressing these issues.

There is a lack of clarity around the nature of the NDAs which would be regulated by Head 8.
In particular, around whether it would apply to confidentiality clauses which cover the terms of
settlement agreements, and whether (and how) it would apply to settlement agreements
reached through the WRC'’s confidential mediation process. We have further concerns about
the requirement for all NDAs to be time-limited. More generally, the scope of the proposals to
regulate NDAs is quite limited; it is confined to allegations of conduct prohibited by the
Employment Equality Acts and it does not encompass discrimination or harassment in other

contexts or under different legal frameworks.

This submission also notes that further piecemeal reform will make Ireland’s equality
legislation even more inaccessible and complex. Section 1 emphasises the need for

comprehensive reform in the context of the current Review of the Equality Acts.
Recommendations

The Committee should undertake pre-legislative scrutiny of the General Scheme. This should
include engagement with employment law practitioners who have significant practical
experience of dealing with NDAs, Trade Unions, and relevant representative and advocacy
civil society organisations. FLAC would like further opportunity to tease out what the provisions
will mean and whether they will deliver the best protection possible; we would be keen to

furnish a more detailed analysis. Further, the Committee should:

» Engage with the Department of Children, Equality, Disability, Integration and Youth about
the issues which FLAC has identified in the General Scheme. The Department should
also be asked to provide an update about the Review of the Equality Acts and how the
Review will be advanced during the coming Dail and Seanad term (for example, through

legislation and the publication of a report setting out the Review’s findings).

» Call on the Irish Human Rights and Equality Commission (‘IHREC’) to examine and report
on the General Scheme pursuant to section 10(2)(c) of the Irish Human Rights and

Equality Commission Act 2014.
Pre-legislative Scrutiny of the General Scheme should consider:

» The need for clarity on the scope of the proposed restriction on the use of NDAs and in

the definition of ‘non-disclosure agreement’.

» The potential implications of the proposals to require that NDAs requested by employees

must be time-limited.



» The potential need for further legislative provisions to explicitly regulate the inclusion of

NDAs in settlement agreements reached through WRC mediation.

» The need for additional legislative provisions which provide for the collection and
publication, by the WRC, of anonymised data relating to the number of cases resolved
through WRC mediation, the terms of WRC mediation agreements (including whether
they contain confidentiality clauses or NDAs) and whether the parties had legal
representation. This would ensure that the effectiveness of WRC mediation can be
monitored and would allow for public scrutiny of settlement agreements while maintaining

the anonymity of the parties.

» The need to include the regulation of the use of confidentiality clauses in settlements
under the Equal Status Acts (which prohibit discrimination in the provision of Goods,

Services, Accommodation and Education).

» The potential need to expand the scope of Head 8 to encompass disputes about
workplace discrimination, bullying and harassment under other legal frameworks (such
as the Maternity Protection Act, the Unfair Dismissals legislation, the Workplace Health

and Safety legislation or common law).

» Amending Head 7 of the General Scheme to provide that the time limit for complaints
under the Maternity Protection Act is six months from the employee’s date of knowledge
of prohibited conduct or six months after the conclusion of any internal grievance
procedure. The same time limit should apply to complaints under the Employment
Equality Acts (which also prohibits pregnancy-based discrimination). (See: Draft

legislative amendments at Appendices 1 & 2).

More generally, Head 8 needs to be carefully considered to ensure that the existing benefits
of confidentiality to employees in certain cases is maintained. An employee may want
confidentiality about the fact they were a party to a dispute or its outcome. Employees’ ability
to achieve positive outcomes in workplace disputes outside of adversarial and adjudicative

legal processes should also be preserved.

It would also be worth examining the approach adopted in other jurisdictions, such as the
recent proposals to restrict the use of so-called ‘gagging orders’ which have emerged in

England.?

3 Ministry for Justice (28 March 2024), Crackdown on ‘gaqqing orders’ to protect victims’ ability to access support.

Vv


https://www.gov.uk/government/news/crackdown-on-gagging-orders-to-protect-victims-ability-to-access-support#:%7E:text=Press%20release-,Crackdown%20on%20'gagging%20orders'%20to%20protect%20victims'%20ability%20to,%2Ddisclosure%20agreements%20(NDAs).

1. Context: The Need for Comprehensive (not Piecemeal) Reform

FLAC has identified a number of specific issues with Heads 7 and 8 of the General Scheme
(which are discussed in detail below) and this submission makes recommendations for
addressing them through comprehensive pre-legislative scrutiny. However, we must highlight
the scope of the General Scheme falls far short of the overall reform which is long overdue

and urgently needed to address the significant weaknesses in Ireland’s equality framework.

Ireland’s equality legislation is complex, convoluted and completely inaccessible to the groups
which it is supposed to protect. Its inaccessibility is exacerbated by the fact that it is heavily
amended. Even legal practitioners find it difficult to navigate. It is also full of inconsistencies in
that the protections against discrimination and procedures for making complaints vary across
different pieces of legislation and across different grounds. This lends itself to “hierarches”
between the grounds of discrimination and how the law may be enforced.* The proposals in

the General Scheme could exacerbate these issues:

» Head 7, asitis currently drafted, would bring about a situation where there is a different
time limit for complaints about pregnancy-related discrimination under the Maternity
Protection Act® than for complaints on the same ground under the Employment
Equality Acts®. Head 7 is designed to ensure compliance with EU law. It will only impact
one piece of employment/equality legislation and does not go any further than is strictly

required to meet the minimum requirements set by the relevant EU Directive.

» Head 8 would mean that the use of NDAs is regulated in the employment equality
context but not in relation to allegations of discrimination, harassment sexual
harassment and victimisation in the provision of goods, services, accommodation and

education.

In 2021, on foot of a campaign by FLAC, the Minister for Children, Equality, Disability,
Integration and Youth announced that his Department would review Ireland’s equality
legislation “as a whole”.” FLAC has engaged with and supported that review to the greatest

degree possible.® We have emphasised to the Department that comprehensive (not

4 Eilis Barry (2002), Different Hierarches — Enforcing Equality Law (in Equality in Diversity: The New Equality
Directives, Irish Centre for European Law, Cathryn Costello & Eilis Barry eds.), p.412.

5 The Maternity Protection Act 1994 (as amended).

5 The Employment Equality Acts 1998-2021.

7 The Review of the Equality Acts represents the first full re-examination of Ireland’s equality legislation since
the enactment of the Employment Equality Act 1998 and the Equal Status Act 2000. The Minister announced
the Review when he delivered the closing address at an equality law seminar series organised by FLAC in
association with the Law School, Trinity College Dublin. See: FLAC (2021), Status Check: 20 Years of the Equal
Status Acts.

8 n November 2021, FLAC and the Irish Human Rights and Equality Commission launched Equality Action, a joint
project aiming to strengthen civil society engagement with the Review. We also published an accessible guide

1


https://www.flac.ie/news/2021/05/12/status-check-20-years-of-the-equal-status-acts-fla/
https://www.flac.ie/news/2021/05/12/status-check-20-years-of-the-equal-status-acts-fla/

piecemeal) reform of the equality legislation is required and that this should be effected
through a new piece of reforming and consolidating equality legislation. We hope to see our
ambitions for the Review of the Equality Acts reflected in the Equality Bill which the Minister

has stated will be referred to the Committee for pre-legislative scrutiny “early in the autumn.”®

We would stress the importance of comprehensive pre-legislative scrutiny (including expert
and stakeholder engagement) of both the General Scheme and the forthcoming Equality Bill.
This is necessary to ensure that any amendments to our equality/anti-discrimination
framework will not lead to more confusing inconsistencies within similar claims and to ensure
that the changes will achieve their stated aims, will be as effective as possible, and can be

informed and understood by the groups which they are designed to protect.

2. Head 7: Time Limit for Maternity Protection Complaints

2.1. The Current Law & the Proposed Amendment

The Maternity Protection Act provides for a right to maternity leave and other protections for
workers who are pregnant or who have recently had a child. It gives effect to the EU Directive
on “measures to encourage improvements in the safety and health at work of pregnant
workers and workers who have recently given birth or are breastfeeding” (the 'Pregnancy
Directive’).’® The legislation is “steeped in the ideology of equality, and in particular the view
that it is an indispensable aspect of gender equality in the workplace that a woman should not
be discriminated against, nor suffer any penalty or loss, direct or indirect as a result of being

pregnant.”"!

Disputes concerning employees’ rights under the Maternity Protection Act are heard by the
WRC in the first instance. Under section 41(7)(c) of the Workplace Relations Act 2015,

complaints under the legislation must be made within six months of “...the date on which the

on making a submission to the Review. See: FLAC (2021), FLAC Guide: The Review of the Equality Acts, Making a
Submission to the Review, & The Key Issues Under Review

FLAC's detailed submission to the Review provides a blueprint for a next generation equality framework which
promotes full equality in practice and achieves transformative change. FLAC (2021), FLAC Submission to the
Consultation on the Review of the Equality Acts.

FLAC was a member of the Irish Human Rights and Equality Commission’s Advisory Committee on the Future of
Equality Legislation (an expert group established to support the Commission’s engagement with the Review).
The report to arise from the work of that group adopted FLAC's recommendations on access to justice for victims
of discrimination. See: IHREC (2023), Submission on the Review of the Equality Acts.

We provided the Department with draft legislative amendments to give effect to our recommendations on
ensuring access to justice for victims of discrimination.

% Houses of the Oireachtas, Joint Committee on Children, Equality, Disability, Integration and Youth Debate (25
June 2024), Implementation of Sustainable Development Goals: Discussion.

10 Council Directive 92/85/EEC of 19 October 1992.

11 Neville Cox, Val Corbett & Desmond Ryan, Employment Law in Ireland (Clarus Press, 2011), p.442.



https://www.flac.ie/publications/flac-guide-the-review-of-the-equality-acts-making/
https://www.flac.ie/publications/flac-guide-the-review-of-the-equality-acts-making/
https://www.flac.ie/publications/flac-submission-to-the-consultation-on-the-review/
https://www.flac.ie/publications/flac-submission-to-the-consultation-on-the-review/
https://www.ihrec.ie/documents/submission-on-the-review-of-the-equality-acts/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_children_equality_disability_integration_and_youth/2024-06-25/2/

employer is informed - (i) that the employee is pregnant, has recently given birth or is

breastfeeding...”

Head 7 of the General Scheme would replace this provision with new text stating that
complaints under the Maternity Protection Act must be made during “the period of 6 months
beginning on the day immediately following the date of the occurrence of the dispute.” There
would still be scope for the time limit to be extended by up to six months where the complainant

can demonstrate “reasonable cause” for the delay in making a complaint.'?

Head 7 would effectively change the date on which the time period for making a complaint
begins i.e. when ‘the clock starts ticking’. Instead of starting when the employer becomes
aware that the employee is pregnant, has given birth or is breastfeeding, it would begin when

a dispute in relation to the employee’s rights under the Maternity Protection Act arises.
2.2. The Rationale for the Proposed Amendment
The Explanatory Note under Head 7 of the General Scheme states:

“It has recently been raised in a WRC case that under this section that the time
limit for a case under S26 of the Maternity Protection Act 1994, which provides
protections related to the retuning to work after maternity leave, may already have
expired before an employee returns to work. This amendment proposes to rectify
this situation and ensure compliance with Article 11 of Directive 92/85/EC, under
which the rights connected to employment must be maintained during a period of

maternity leave.”

The “WRC case” referred to is the September 2023 decision in Hurley v Eazy Connections
Ltd. t/a Complete Outsource Solutions (ADJ-00033976)."® The case concerned allegations of
“pregnancy-based discrimination” under both the Employment Equality Acts and Maternity
Protection Act.' Both complaints were successful and Ms Hurley was awarded €31,000 in

financial redress under the Employment Equality Acts.

Ms Hurley was on maternity leave from April to December 2020. In January 2021, it became
evident to her that her duties in work were not the same as before she went on maternity leave
(as required by sections 26 and 27 of the Maternity Protection Act). She lodged a complaint
with the WRC in June 2021. Ms Hurley’s employer argued that her complaint was “out of time”
because 41(7)(c)(i) of the Workplace Relations Act 2015 imposes a six-month time limit for

such complaints from the date on which the employer is notified that the employee is pregnant.

12 section 41(8) of the Workplace Relations Act 2015.
13 Available at: https://www.workplacerelations.ie/en/cases/2023/september/adj-00033976.html
14 See case summary: Workplace Relations Commission (2024), Annual Report 2023, pp.77-8.



https://www.workplacerelations.ie/en/cases/2023/september/adj-00033976.html
https://www.workplacerelations.ie/en/publications_forms/corporate_matters/annual_reports_reviews/annual-report-2023.pdf

However, the WRC Adjudicator decided that it was necessary to ‘disapply’ section 41(7)(c)(i)
of the Workplace Relations Act 2015 because it is contrary to the requirements of the EU
Pregnancy Directive.' That Directive and “European Law jurisprudence in this area” impose
requirements for “an effective domestic remedy” and for “substantive’, rather than formal
equality.” The Adjudicator decided that Ms Hurley’s complaint was admissible because it had
been made “within six months of the date of accrual of her claim” (i.e. within six months of
January 2021 “when it became apparent to her that her duties had not been returned to her

on return from protective leave”).

The amendment proposed in Head 7 of the General Scheme would give effect to the decision
of the WRC in Hurley v Eazy Connections Ltd. t/a Complete Outsource Solutions by updating
the Workplace Relations Act 2015 to allow for complaints under the Maternity Protection Act

within six months of “the date of the occurrence of the dispute.”
2.3. Failure to extend the Restrictive Time Limit for Complaints

The proposal in Head 7 of the General Scheme would bring section 41(7)(c) of the Workplace
Relations Act 2015 (and the enforcement procedure for breaches of the Maternity Protection

Act) into compliance with the minimum requirements of the relevant EU Directive.

However, despite changing the date on which the ‘clock starts ticking’, the proposed
amendment would retain a six-month time limit for lodging a complaint under the Maternity
Protection Act. FLAC and other experts have criticised the “restrictive” six-month time limits

for making complaints under equality and employment legislation.®

These time limits apply even where an employee is delayed in making their complaint because
they are engaged in an internal grievance procedure or dispute resolution process. It is not
of benefit to either the employer or employee for a complaint to be initiated while a grievance
procedure or an internal process is ongoing. However, a claimant may have no choice but to

do so because of the current time limits.

In the context of the Review of the Equality Acts, FLAC recommended that the “time limits for

discrimination complaints should run from the date of knowledge of the discrimination, or from

15 The decision of the Court of Justice of the European Union in Minister for Justice and Equality v Commissioner
of An Garda Siochdna (C-378/17) confirmed that the WRC may disapply national law which is contrary to EU law.
16 FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.94, Judy Walsh for the
European network of legal experts in gender equality and non-discrimination (2023), Country Report 2023: Non-
discrimination — Ireland, p.81 & IHREC (2023), Submission on the Review of the Equality Acts, p.28.

17 See the decisions of the Labour Court in Pfizer Pharmaceuticals Ireland Ltd. v Whelan (EDA1924) & Beaumont
Hospital v Kaunda (EDA1930).



https://www.flac.ie/publications/flac-submission-to-the-consultation-on-the-review/
https://www.equalitylaw.eu/downloads/5977-ireland-country-report-non-discrimination-2023
https://www.equalitylaw.eu/downloads/5977-ireland-country-report-non-discrimination-2023
https://www.ihrec.ie/documents/submission-on-the-review-of-the-equality-acts/
https://www.workplacerelations.ie/en/cases/2019/july/eda1924.html
https://www.workplacerelations.ie/en/cases/2019/september/eda1930.html
https://www.workplacerelations.ie/en/cases/2019/september/eda1930.html

the date a grievance procedure or internal procedure in relation to the discrimination ended.”'®

That recommendation was subsequently adopted by IHREC.®

The amendment proposed in Head 7 of the General Scheme (which sets the deadline for
complaints under the Maternity Protection at six months from “the date of the occurrence of
the dispute”) implicitly accepts that an employee should have knowledge of the facts which
give rise to their complaint before the clock starts ticking. However, it does not then afford the
employee time to engage in an internal grievance procedure (which may not conclude within
six months) before making a complaint. FLAC suggests an alternate wording for the
amendment outline at Head 7 which would provide that the clock only starts ticking after an
internal grievance procedure has concluded. That proposed amendment is included at

Appendix 1 below.
2.4. Different Time Limits for Pregnancy Discrimination Complaints

The Maternity Protection Act prohibits specific forms of discrimination related to pregnancy.
Discrimination against a woman “on a ground related to her pregnancy or maternity leave” is
also prohibited by the Employment Equality Acts.?® Due to this overlap, complaints often
proceed under both statutes. For example, in the Hurley case (discussed above) the employer

was found to have breached both pieces of legislation.

Section 77(5) of the Employment Equality Acts provides that complaints under that legislation
must be made within six months of “the date of occurrence of the discrimination or victimisation
to which the case relates or, as the case may be, the date of its most recent occurrence”.
Effectively, the ‘clock starts ticking’ for employment equality complaints at a different point in
time (the date when the prohibited conduct occurs) than is currently the case for maternity
protection complaints. Head 7 would not address this anomaly but would instead put in place
a new date for when the time-limit for making a maternity protection complaint begins to run

(the date of the occurrence of a dispute).

For the sake of clarity and consistency, the same time limit should apply to complaints under
both pieces of legislation prohibiting pregnancy-based discrimination. FLAC has prepared a
draft amendment to section 77(5) of the Employment Equality Acts which would allow for
discrimination complaints under that legislation within six months of the employee’s date of
knowledge of the discrimination or six months after the conclusion of an internal grievance
procedure. That amendment, which is included at Appendix 2 below, is drawn from a series

of proposed amendments which FLAC provided to the Department of Children, Equality,

18 FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.106.
1% |HREC (2023), Submission on the Review of the Equality Acts, p.28.
20 Section 6(2A) of the Employment Equality Acts.



https://www.flac.ie/publications/flac-submission-to-the-consultation-on-the-review/
https://www.ihrec.ie/documents/submission-on-the-review-of-the-equality-acts/

Disability, Integration and Youth (in the context of the Review of the Equality Acts) which seek

to ensure access to justice for victims of discrimination.

3. Head 8: Regulation of Non-Disclosure Agreements

3.1. The Proposed Amendment

The Employment Equality Acts prohibit discrimination, harassment, sexual harassment and
victimisation in employment (including access to employment). They cover the nine grounds
of gender, marital status, family status, age, disability, sexual orientation, race, religion, and
membership of the Traveller community. The legislation gives effect to a number of EU
Equality Directives.?' Most discrimination complaints under the legislation are heard by the
WRC in the first instance.??

Head 8 of the General Scheme proposes to create a new section 14A into the Employment
Equality Acts which would restrict employers and employees from entering into “non-
disclosure agreements” concerning “any material information about the circumstances of an
allegation of discrimination, harassment, sexual harassment, or victimisation...” (As a
preliminary observation, it should be highlighted that there is already a section 14A of the
Employment Equality Acts).?®> Under the provisions outlined in Head 8, NDAs could only be

entered into at the request of an employee and subject to specific conditions and exceptions.
3.2. Background to the Proposed Amendment

The Employment Equality (Amendment) (Non-Disclosure Agreements) Bill 2021 (“the 2021
Bill”) was introduced to the Seanad as a Private Member’s Bill in June 2021. It proposed to
restrict the creation of NDAs which apply to “any material information about the circumstances
of a dispute between [an employer and employee] concerning allegations of sexual

harassment or discrimination which are unlawful under [the Employment Equality Acts].”

The Government did not oppose the 2021 Bill but the Minister for Children, Equality, Disability,
Integration and Youth stated that it “intend[s] to address the issue of non-disclosure

agreements in cases of discrimination and harassment through legislation arising from the

2! Directive 2000/43 (the ‘Race Directive’) implements the principle of equal treatment between persons
irrespective of racial or ethnic origin. The Race Directive prohibits discrimination on the grounds of racial or
ethnic origin in employment. Directive 2000/78 (the ‘Framework Directive’) prohibits discrimination on the
grounds of religion or belief, disability, age and sexual orientation in employment. Directive 2006/54 (the ‘Recast
Directive’) prohibits gender discrimination in employment.

22 Claims under the gender ground are treated exceptionally. They may be taken directly to the Circuit Court
where a higher amount of compensation may be awarded. This exception was introduced to ensure compliance
with EU law.

23 Section 8 of the Equality Act 2004 provided for the creation of a new section 14A of the Employment Equality
Acts concerning “Harassment and sexual harassment”.



Review of the Equality Acts”. In particular, he noted concerns that the 2021 Bill “may not
capture in entirety the broad nature and use of non-disclosure agreements.”?* The Minister
has also stated that the definition of ‘non-disclosure agreement’ in the 2021 Bill lacked “legal
clarity and certainty” and that the provisions of that Bill “may limit the ability of an employee to

negotiate a settlement”.?

In February 2022, the Department of Children, Equality, Disability, Integration and Youth
published a report on the “prevalence and use of Non-Disclosure Agreements (NDAS) in
discrimination and sexual harassment disputes.”?® FLAC provided the Department with data
drawn from our casework outcomes to inform their research and that report.?” We have also
made policy and law reform recommendations in relation to the proposal to regulate the use
of NDAs.?8

3.3. The Scope of the Provisions and the Definition of ‘Non-Disclosure Agreement’

Subsection 1 of the proposed new section 14A which is outlined in Head 8 of the General
Scheme defines “non-disclosure agreement’ as “a provision in writing in a contract or an
agreement, however described, between an employer and a [current, former or prospective]
employee whereby the latter agrees not to disclose any material information about the
circumstances of an allegation of discrimination, harassment, sexual harassment, or
victimisation in accordance with Part VII of the Act of 1998.” Subsection 2 then states that “an
employer shall not enter into a non- disclosure agreement with a relevant employee where
that employee has experienced or made an allegation of discrimination, harassment, sexual
harassment, or victimisation in accordance with Part VIl of the Act of 1998, and the non-
disclosure agreement has the purpose or effect of concealing the details of that discrimination,

harassment, sexual harassment or victimisation.”

The provision therefore applies to non-disclosure agreements which apply to the
“circumstances of an allegation” and “details” of conduct prohibited by the Employment

Equality Acts which an employee has experienced. Notably, and unlike the 2021 Bill, Head 8

24 Houses of the Oireachtas, Seanad Eireann Debate (25 October 2023), Employment Equality (Amendment)
(Non-Disclosure Agreements) Bill 2021: Report and Final Stages [Private Members].

%5 Houses of the Oireachtas, Seanad Eireann Debate (6 July 2022), Employment Equality (Amendment) (Non-
Disclosure Agreements) Bill 2021: Committee Stage.

26 Department of Children, Equality, Disability, Integration and Youth (2022), The prevalence and use of Non-
Disclosure Agreements (NDAs) in discrimination and sexual harassment disputes.

27 ibid at p.27.

28 FLAC made recommendations in relation to NDAs in our original submission to the Review of Equality Acts.
See: FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.112.

IHREC subsequently adopted FLAC's recommendations in this area in their submission to the Review based on
the work of their Advisory Committee on the Future of Equality Legislation (of which FLAC was a member). See:
IHREC (2023), Submission on the Review of the Equality Acts, pp.34-5.
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does not refer to “the circumstances of a_dispute between [an employer and employee]
(emphasis added).”

The Explanatory Notes to Head 8 implies that it intends to regulate NDAs with “the effect or
purpose of concealing details relating to an alleged incident of discrimination, harassment,
sexual harassment, or victimisation” and agreements that would “conceal or hide information
regarding [an] experience or allegation.” As a result, it would appear that the legislation is
seeking to regulate and restrict the use of NDAs which relate to the facts of an allegation,
rather than facts relating to any dispute between an employer and employee to arise from an

allegation (and facts about the outcome of any internal or external dispute resolution process).

We would highlight the need for clarity around exactly what forms of NDAs will be regulated
under the proposed legislation. In particular, we would highlight the need for explicit clarity on
whether the proposed legislation would cover to NDAs or confidentiality agreements in relation

to:

e The existence or facts of any internal dispute, grievance procedure or mediation
process between an employer and employee.

e The existence or facts of any legal proceedings, claim, case, complaint or dispute?®
between the employer and employee (for example WRC proceedings).

e The existence or facts of any outcome, resolution or agreement reached on foot of any

those processes.
The use of the term “circumstances of an allegation” is somewhat ambiguous in this regard.
3.4. Confidentiality Clauses in Settlement Agreements

In FLAC’s experience, confidentiality clauses are often included in settlement or ‘compromise’
agreements in equality/discrimination cases. Those agreements may cover the facts of an
allegation, the facts of a dispute and/or the outcome of any dispute. In 2023, casefiles on
discrimination and equality issues constituted the largest category of total casefiles dealt with
by FLAC with 109 people receiving legal assistance from our Independent Law Centre in this
area alone. The inclusion of strict confidentiality clauses in settlement agreements at the
insistence of the respondents to discrimination complaints remains an extremely prevalent

feature of this casework.

The wording in the General Scheme would mean that use of NDAs concerning “[allegations]”

of prohibited conduct would be regulated. It is less clear, however, if the legislation would

2 Workplace relations, employment and equality legislation uses various words including ‘case’, ‘claim’,
‘complaint’ and ‘dispute’ to refer to proceedings between an employee/complainant and an
employer/respondent.



apply to NDAs (or confidentiality clauses) concerning “[disputes]” arising from allegations of

prohibited conduct (and the outcomes of such disputes).

We would highlight, that there may be significant benefits to regulating or limiting the use of
confidentiality clauses which apply to the outcomes of certain cases/disputes. For example,
FLAC has long expressed concerns at the use of strict confidentiality clauses in the settlement

of proceedings against the State, including discrimination cases:

“FLAC has dealt with a number of cases where the State body will settle a claim
on terms favourable to the client but only on the basis that both the terms and the
fact of the settlement are confidential. Both the clients and their legal advisors are
bound by such settlement terms and cannot even reveal that a particular case has
in fact been settled. The settlement of such claims may be of interest to a wider
group of people, other legal advisers and the public in general. There is a
significant power and resources imbalance between the parties to these
settlements and the issue at stake may be of great importance to the applicants.
Strict confidentiality clauses prevent legitimate discussion of action or inaction by
the State and also make it more difficult for other victims to obtain supporting
evidence for similar complaints. FLAC fails to see how settlement agreements
which include a term that the fact of the settlement of proceedings must remain

confidential can possibly be in the public interest.”°

After first raising these concerns in 20193, the then Minister for Justice committed to examine

the use of confidentiality clauses in proceedings involving the State®2.

It is a principle of EU equality law that redress for victims of discrimination should be
dissuasive.® The use of confidentiality agreements limits the wider impact of individual
outcomes which could otherwise have a deterrent effect and promote compliance with anti-

discrimination law.
3.5. NDAs in WRC Mediation Agreements

Section 39 of the Workplace Relations Act 2015 provides that the Director of the WRC may
refer cases to mediation officers. Section 39(7) provides that the terms of agreements through

WRC mediation are confidential:

30 FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.112.

31 FLAC (2019), Annual Report 2018, p.22.

32 Irish Independent (3 October 2019), Minister to probe claims State sought gaqqing clauses before settling
cases.

33 See, for example: Article 15 (‘Sanctions’) of Directive 2000/43 (the ‘Race Directive’).



https://www.flac.ie/publications/flac-submission-to-the-consultation-on-the-review/
https://www.flac.ie/assets/files/pdf/flac_annual_report_2018_final.pdf
https://m.independent.ie/irish-news/minister-to-probe-claims-state-sought-gagging-clauses-before-settling-cases/38558218.html
https://m.independent.ie/irish-news/minister-to-probe-claims-state-sought-gagging-clauses-before-settling-cases/38558218.html

“The terms of a resolution referred to in subsection (4) shall not be disclosed by a
mediation officer or by either party to the complaint or dispute concerned in any
proceedings before a court (other than proceedings in respect of the contravention

of the terms of the resolution), or otherwise.”

In engaging with the Department’s research on the use of NDAs in Ireland, FLAC highlighted
that the outcomes of cases which are subject to the WRC’s statutory mediation process are
“automatically confidential.”* IHREC have highlighted the need for clarity on whether
“provisions limiting the use of non-disclosure agreements apply to mediated settlements
reached through mediation under [the Equality Acts] and the Workplace Relations Act 2015.”%
However, it is unclear how (or whether) the provisions outlined in Head 8 of the General

Scheme would apply to agreements reached through WRC mediation.

In light of similar issues with the 2021 Bill, FLAC identified the need for explicit exceptions to
the mediation provisions in workplace relations, employment and equality legislation® which
provide that any regulation or restriction on the use of NDAs applies to agreements reached

through those processes.

Relatedly, it is worth highlighting the absence of data about the cases which are resolved
through WRC mediation, including the number of discrimination cases which are resolved
through that process and the terms of the settlement agreements which are reached. No such
data was available, for example, to inform the Department’s research on the use and
prevalence of ‘NDAs’ in Ireland. The lack of data undermines efforts to monitor the
effectiveness of mediation and our anti-discrimination framework as a whole. At present, we
do not how many discrimination cases are resolved by mediation and how the terms of
mediation agreements compare to orders for redress made by WRC Adjudication Officers (for
example, whether there are differences in the amount of financial compensation received). In
adjudication, we know that having legal representation increases a complainant’s chance of
success.®” But at mediation, we do not know how many complainants have legal

representation, let alone its impact on the outcome of that process.

34 Department of Children, Equality, Disability, Integration and Youth (2022), The prevalence and use of Non-
Disclosure Agreements (NDAs) in discrimination and sexual harassment disputes, p.27.

35 They also stated it is “unclear whether the provisions of the [2021] Bill extend to the use of confidentiality
clauses in mediated settlements reached through WRC mediation”. See: IHREC (2023), Submission on the Review
of the Equality Acts, pp.34-5.

36 Section 78 of the Employment Equality Acts, section 39 of the Workplace Relations Act 2015 and section 24
of the Equal Status Acts.

37 Research undertaken by LLM students in Trinity College Dublin examining “the absence of Legal Aid for
Employment Equality cases”, found that “professional legal representation significantly improves the chance of
winning an employment equality dispute before the WRC”. See: LLM Human Rights Law Clinic, Trinity College
Dublin (2021), A Report on the Absence of Legal Aid for Employment Equality Cases in Ireland, p.11.
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The European Union Agency for Fundamental Rights has noted that “it is not possible to have
an overview of whether mediation allows for effective, proportionate and dissuasive sanctions
across the EU since, for the most part, the results of cases are not made public.”*® FLAC has
called for “the mandatory anonymised recording of the outcomes in settlement agreements
reached in respect of complaints under the [Equality] Acts™® and IHREC have recommended
that “the WRC publish anonymised accounts of cases resolved through mediation, including
whether the parties had representation, as well as anonymised data on mediation and non-

disclosure agreements.”*°

3.6. NDAs relating to Discrimination and Harassment in the provision of Goods,

Services, Accommodation and Education

The Equal Status Acts prohibit discrimination, harassment, sexual harassment and
victimisation in the provision of goods and services, accommodation and education. They
cover the same grounds as the Employment Equality Acts and were amended in 2016 to
prohibit discrimination against people who are in receipt of certain housing assistance
payments in the provision of accommodation services (the ‘HAP ground’).*' The Equal Status

Acts also give effect to the EU Equality Directives.*?

Both FLAC and IHREC called for the provisions of the 2021 Bill to be extended to allegations
of conduct prohibited by the Equal Status Acts.** The Department’s research on the use and
prevalence of NDAs in Ireland noted that FLAC had provided data evidencing the use of NDAs
in non-employment equality cases (i.e. complaints under the Equal Status Acts). “ However,

Head 8 of the General Scheme only restricts the use of NDAs in employment equality matters.
3.7. NDAs relating to other forms of Workplace Bullying & Harassment

Head 8 proposes an amendment to the Employment Equality Acts. It appears that the

provisions outlined would only restrict the use of NDAs concerning allegations of prohibited

38 European Union Agency for Fundamental Rights (2011), The Racial Equality Directive: Application and
Challenges, p.13.

39 FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.113.

40 |HREC (2021), Submission on the Review of the Equality Acts, p.44.

41 Equality (Miscellaneous Provisions) Act 2015.

42 Directive 2000/43 (the ‘Race Directive’) prohibits discrimination in relation to social protection including social
security and healthcare, social advantages, education and access to and supply of goods and services which are
available to the public, including housing. Directive 2004/113 (the ‘Gender Goods and Services Directive’)
prohibits discrimination based on gender in “access to and supply of goods and services”.

43 FLAC (2021), FLAC Submission to the Consultation on the Review of the Equality Acts, p.112 & IHREC (2021),
Submission on the Review of the Equality Acts, p.44.

44 Department of Children, Equality, Disability, Integration and Youth (2022), The prevalence and use of Non-
Disclosure Agreements (NDAs) in discrimination and sexual harassment disputes, p.27.
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conducted (i.e. discrimination, harassment, sexual harassment and victimisation) under that

legislation.

As discussed above, the Maternity Protection Act also prohibits pregnancy-based
discrimination. Workplace bullying and harassment may also give rise to personal injury
claims, common law actions, complaints under the Unfair Dismissals legislation and
allegations of breaches of the Safety, Health and Welfare at Work legislation.*> However (like
the 2021 Bill before it) Head 8 of the General Scheme does not appear to prohibit the use of
NDAs relating to breaches or alleged breaches of the law outside of the Employment Equality
Acts. The limited scope of the proposed legislation could significantly undermine its

effectiveness and ability to achieve its intended aims.
3.8. Requirement for NDAs to be Time-Limited

Subsection 4 of the General Scheme sets out a number of conditions which must be met in
order for an NDA to “be enforceable”. This includes a condition that “the agreement shall be
for a specified period of a limited duration.” We would highlight that, under subsection 3, any
NDA made in accordance with the provisions in Head 8 would be at the employees request.
Pursuant to subsection 5, there would also be a number of specific exceptions to where that

NDA applies.

We believe that the implications of this provisions need to be further teased out, and that the
rationale for it needs to be more clearly identified. Further, it needs to be examined for possible
unintended consequences, such as would deter employees from entering such an agreement

where they desire to do so.

(Appendices overleaf).

4 Desmond Ryan (2009), Bullying, Harassment and Stress at Work (in Employment Law, Bloomsbury, 2" Edition,
Ailbhe Murphy & Maeve Regan Eds.), p.233.
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Appendix 1: Draft Amendment to Extend the Time Limit for Maternity Protection

Complaints

The existing wording of section 41(7)(c) of the Workplace Relations Act 2015 should be

replaced with the following:

“in the case of a dispute relating to the entitlement of an employee under the Act
of 1994, it has been referred to the Director General after the expiration of the

period of 6 months beginning on the day immediately following the date of the—
(i) occurrence of the dispute, or
(ii) conclusion of any internal investigation or grievance procedure in relation

to the dispute.”

Appendix 2: Draft Amendment to Extend the Time Limit for Employment Equality
Complaints

Section 77(5)(a) of the Employment Equality Acts currently states:

“Subject to paragraph (b), a claim for redress in respect of discrimination or
victimisation may not be referred under this section after the end of the period of 6
months from the date of occurrence of the discrimination or victimisation to which

the case relates or, as the case may be, the date of its most recent occurrence.”
FLAC proposes replacing this text with the following:

“Subject to paragraph (b), a claim for redress in respect of discrimination or
victimisation may not be referred under this section after the end of the period of 6

months from -

(i) the date of occurrence of the discrimination or victimisation to which the case

relates or, as the case may be, the date of its most recent occurrence, or

(i) a complainant’s date of knowledge of the occurrence of the discrimination or
victimisation to which the case relates or, as the case maybe, a complainant’s

date of knowledge of its most recent occurrence, or

(iii) the date of the conclusion of any internal investigation or grievance
procedure in relation to the discrimination or victimization to which the case

relates

whichever is the later.”
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