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1.  Foy Judgment – FLAC welcomes Court’s recognition of transgender rights and first ever Declaration of Incompatibility with the European Convention on Human Rights, 19 October 2007

On 19 October 2007 Mr Justice McKechnie held that the rights of transgendered woman Lydia Foy had been infringed by the State’s failure to put in place any mechanism for granting legal recognition to transgendered people.  He also indicated that he was going to grant the first ever declaration that Irish law is incompatible with the European Convention on Human Rights.

FLAC, which has represented Lydia Foy throughout her 10 year battle to secure legal recognition of her gender identity, welcomed the judgement in the Lydia Foy case and called on the Government to take immediate steps to provide legal recognition for transgendered or transsexual people.  

FLAC also welcomed the High Court’s declaration that the law in Ireland on this issue is incompatible with the European Convention on Human Rights. FLAC said that the declaration of incompatibility also showed that the European Convention on Human Rights Act, 2003 could help defend human rights that were not sufficiently protected by our domestic laws.

FLAC said:  “The Foy decision, which recognises the difficulty and pain undergone by the transgendered community and their family members, is an important step towards breaking down stereotypes, accepting difference and creating a more diverse and tolerant society in Ireland.”

FLAC paid tribute to Dr. Foy for her courage and determination in taking this case and persisting with it for more than ten years.  Dr. Foy was originally granted leave to begin judicial review proceedings on 14 April 1997.  It is just over five years since her application was first turned down in the High Court on 9 July 2002 and she has struggled on since then with great courage and conviction.

“We welcome the strong and courageous decision by Judge McKechnie to declare that the existing law fails to protect the rights of transgendered persons and that Ireland is now extremely isolated on this issue in the whole of Europe”, said FLAC.  “The judge, with great compassion, recognised the plight of transgendered persons and their burning desire to have what they regard as their true gender legally recognised.  He also expressed his frustration that the Government had done nothing to recognise transgendered peoples’ rights since his previous judgment in the case five years ago.

“The decision to grant a declaration of incompatibility now sends this issue back to the Oireachtas but with a strong message that the rights of transgendered people must be officially recognised.  We welcome in particular the judge’s statement that the court would be lacking in any integrity if it did not recognise that Dr. Foy’s human rights had been violated”, added FLAC.  “We call upon the Government to seize the opportunity this decision offers to bring in compassionate and forward-looking proposals for change instead of remaining on the outer fringes of European opinion on this issue.”  

FLAC thanked the members of its legal team, past and present, who have worked on this case over the last ten years and all those who helped in researching the legal position around the world for the purposes of the case.

The case has now been put back for three weeks for the parties to consider the written judgment when it becomes available and to make submissions on the form of the Order to be made.  If the decision is not appealed, the Taoiseach will be required to report to the Oireachtas within 21 days of the making of the Order.  After that it is still not clear what the procedure will be as this will be the first such declaration to be made.

FLAC hopes that the Government will indicate its intention to bring forward legislation as soon as possible to meet its obligations under the ECHR.

2.  FLAC’s Inaugural Dave Ellis Memorial Lecture took place on 15 October 2007

A packed Davis Theatre at Trinity College Dublin heard Prof. Gerry Whyte’s lecture on legal aid in tribute to Dublin community lawyer and activist Dave Ellis who passed away earlier this year.  The evening was a fitting tribute to Dave who has made a lasting contribution to the development of law, particularly as it affects vulnerable communities. He also made a lasting difference to many who were present at the lecture last Monday.  We hope that the memorial lecture will become an annual event and would like to thank those who attended for supporting the event.
3.  Judgement due shortly in the Bode & Ors cases

The Office of the Supreme Court has advised that judgement for the seven Bode & Ors. v. Minister for Justice, Equality & Law Reform, case is due to be delivered by 14 December 2007 “if not before”.  

On 14 November 2006, the High Court ruled that by not considering the rights and entitlements of Irish citizen children when refusing their parents’ applications for permission to remain in the State under the Irish Born Child/05 Scheme, the Minister for Justice, Equality and Law Reform unlawfully beached their rights.  The cases had been appealed to the Supreme Court by the Minister where they were heard from 22-28 May 2007.  
For further information, please contact CADIC Coalition at www.integratingireland.ie/cadic/
4.  Supreme Court overturns deportation orders relating to five Nigerian children whose mother was refused refugee status
In a landmark judgement on 18 October 2007, the Supreme Court ruled that the Government is not entitled to use the principle of family unity to deport children of asylum seekers, where their parents have failed in their application for refugee status.  It was held that the principle of family unity, which keeps family units together when they flee from persecution and seek refugee status, cannot be used to deport entire families where a parent has had his or her refugee status application denied.  

Mr. Justice Finnegan noted that the principle of family unity must operate for the benefit of the child and not against them.  No separate applications for refugee status had been made in relation to the five children and therefore no “refusal” of refugee status was made with regard to the children, which is required under the Immigration Act 1999.  This could have implications on Ireland’s deportation policies.  

According to Mr. Justice Fennelly, the mistake made by the Minister for Justice, Equality and Law Reform was to assume, that because the children of an asylum seeker would secure refugee status if their parents did, that the converse was also true.

The judgement can be accessed at the following address: http://www.courts.ie/Judgments.nsf/09859e7a3f34669680256ef3004a27de/6036c4bf22f9ec7d802573780055363a?OpenDocument 

5.  The Migration Integration Policy Index reports that Ireland ranks last out of 28 European countries for its lack of long-term residency rights for migrant workers

The Migration Integration Policy Index released the findings of its study last week which assesses the integration policies of EU member states for immigrants and migrant workers.  The State’s lack of long-term residency rights for migrant workers has resulted in Ireland being ranked last on a table on a league table on the issue for States from across the EU but top of the table for the conditions for long-term work permits which the report says are fast and flexible, though such permits are aimed at higher earners.  Ireland also ranked lowly in areas such as labour market access and family reunion for immigrants.   

With regard to anti-discrimination, the report notes the high evidential barrier in the State’s incitement to hatred legislation which requires that a complainant must prove that an act stirs hatred amongst others as well as causing offence in order for it to be a criminal offence, while praising equality policies and enforcement measures.  Ireland was ranked highly for political participation open to migrants (8th place out of 28 European countries surveyed) and access to nationality (5th place).  

While the report notes that Ireland is one of nine countries within the EU-27, where 60% of the population support equal social rights, it also observes that we are one of the eight States where at least a quarter of the population want all immigrants deported.

To view the findings, please see: http://www.integrationindex.eu/topics/2412.html

6.  Report on sex-trafficking 2000-2006 in Ireland is published 

A report this week from the Social Science Research Centre at NUIGalway, has cast a light on the extent of sex-trafficking in Ireland.  It claims that the phenomenon of sex-trafficking has been growing in this country for the past six years and that patterns of the relationship between globalisation and the increase in sex-trafficking across the world are also reflected in Ireland.  The findings show that at least 76 women were trafficked to this country for work in the sex industry in Ireland, a number which could be much higher due to the clandestine nature of the phenomenon.  For the most part, these women are from Africa and Eastern Europe, including States that are now part of the EU-27.  The report highlights that lack of a comprehensive response by the State “rooted in…the State’s failure to promulgate appropriate legislation” and it shows how informal relationships have emerged between the State and non-governmental organisations to plug this gap.  It makes a twelve recommendations including that Ireland ratify the United Nations Palermo Protocol on anti-trafficking and the Council of Europe’s Convention on Action Against Trafficking in Human Beings. 

To view the report in more detail, please go to: http://www.nuigalway.ie/ssrc/pdfs/The%20Nature%20and%20Extent%20of%20Trafficking%20of%20Women%20into%20Ireland%20for%20the%20Purposes%20of%20Sexual%20Exploitation%20(2000-2006)%20-%202007.pdf

7. UK Public Interest Lawyers take the Ministry of Defence to Court in relation to independent investigation into the alleged mutilation of the bodies of Iraqi insurgents in 2004

The UK-based Public Interest Lawyers are representing a former detainee and the families of detainees who died after being detained after a gun fight with British forces in Iraq three years ago.  On Thursday 18 October 2007, they were granted legal aid to take the case to the High Court to order an inquiry into allegations of torture by the British forces against a number of Iraqis, all but one of whom died.  Such an inquiry, the lawyers claim, is required under the Human Rights Act 1998.  It is reported that the courts say it is the State’s duty “to set up a full independent inquiry in cases where a suspicion of wrongdoing exists.”  Documents submitted to the High Court will include witness statements collected by Public Interest Lawyers, death certificates and a five-minute video taken by relatives of the dead Iraqis showing bodies being taken to hospital and body-bags being opened.  The Ministry of Defence denies any wrongdoing by their soldiers.  The Public Interest Lawyers have been involved in a number of high profile cases including the well-known Al-Skeini Case regarding Iraqi civilians and allegations of torture, in some cases leading to death, during the occupation of Iraq.  

For more information see, http://www.publicinterestlawyers.co.uk/index.php

8.  Constitutional Court of South Africa defends girl’s right to wear nose stud in school

The South African Constitutional Court has ruled that to deny a girl the right to wear a nose stud in school is an infringement on her freedom to express her religion and culture.  Although the girl, Sunali Pillay, had completed her schooling, the Supreme Court held that it was in the interests of justice for the Court to consider the matter because of the implications the decision would have on schools nationwide.  

It was found that the rule prohibiting the wearing of jewellery had the potential for indirect discrimination as it allowed certain groups of school goers to express their religious and cultural identity freely, while denying that right to others.  The Equality Act concerned protects both voluntary and obligatory practises.  The court held that what was relevant was not whether the practice of wearing the nose stud was classed as religious or cultural but the importance it held for the individual involved.  It was not sufficient to state that Ms. Pillay could attend another school.  Chief Justice Langa noted that the Constitution requires the community to affirm and reasonably accommodate difference, rather than to merely tolerate it as a final resort.

In the majority judgement, the Chief Justice ruled that the school’s discrimination against Ms. Pillay was unfair.    

To read the judgement, see KZN MEC of Education v. Pillay, Case CCT 51/60, 5 October 2007: http://www.constitutionalcourt.org.za/site/pillay.htm and follow the links.  

9.  English Language Classes on Mondays at Deansgrange, South County Dublin

Dr. Mary Toomey and some associates will be conducting basic English language classes at Koll O’ The Grange Church of Ireland Hall, Deansgrange, South County Dublin.  The Chuch can be found behind Supervalue in Deansgrange.  Classes will take place between 7.30pm and 9.00pm every Monday.  Deansgrange is accessible by buses 45, 46A and 75.  

10.  Seminar on Mental Health and Human Rights, UCC, 25 October 2007
UCC’s Centre for Criminal Justice and Human Rights is hosting an evening seminar on 25 October 2007 entitled Mental Health and Human Rights: Challenges for Law and Practise. 

Speakers include Dr. Jimmy Devins, T.D.,  Minister of State with responsibility for Disability and Mental Health, Darius Whelan (UCC Faculty of Law), Áine Hynes (Roger Greene & Sons Sols) and Dr. Mary Donnelly (UCC Faculty of Law). 

For more information, contact: anna.osullivan@ucc.ie  
11.  The role of the NGO sector in representing the interests of groups experiencing inequality: Have your say, Equality Authority seminar on 14 November 2007

As part of the European Year of Equal Opportunities for All 2007, the Equality Authority, as the national implementing body, is hosting a seminar to examine the challenges faced by voluntary and community groups in their dealings with groups experiencing inequality.  The feedback from the seminar will form part of a policy document being prepared by the Equality Authority on the issue.

Speakers include: Éamon Ó Cuív, T.D., Minister for Community, Rural and Gaeltacht Affairs, Dermot McCarthy, Secretary General, Department of an Taoiseach, Carmel Duggan. Work Research Co-Operative, Paula Clancy, Director, TASC think tank for social change and Independent Consultant, Grainne Healy.

The seminar will take place at the Guinness Storehouse, St. James’ Gate, Dublin 8, on Wednesday 14 November 2007 from 10.30am-4.15pm.  

RSVP: Amanda McCrudden, by Friday 2 November 2007 at amccrudden@equality.ie or (01) 4173362

12.  First ever UK national Pro Bono Conference to be held in London, 17 November 2007

LawWorks, Bar Pro Bono Unit and ILEX Pro Bono Forum will host the first ever Joint National Pro Bono Conference. The one-day Conference hopes to bring together key players in the legal, voluntary and academic community to discuss important issues affecting and developing pro bono in UK and beyond.   A large number of workshops have been confirmed for the event which will take place at the QEII Conference Centre in London on Saturday 17 November 2007.  
For information on cost and registration, please contact Judy Lane Consulting jlcoffice@btinternet.com or telephone +44 1202 699 488 and see http://www.probonouk.net/index.php?id=conference_top
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