The development of Public Interest Law in India

The development of Public Interest Law in India can be traced from the mid-1970’s, when the then Prime Minister, Indira Gandhi was found guilty of corruption during the election.  The subsequent loss of her position resulted in a period of significant instability, resulting in the declaration of a state of National emergency with the suspension of fundamental rights.  A challenge in the High Court to the suspension of the right to Habeas Corpus found that the declaration could not result in the suspension of all fundamental rights.  However, this decision was reversed by the Supreme Court, resulting in what has been considered by many as the Court’s “darkest period”.

Following the emergency, the early 1980’s saw a resurgence of Public Interest Law, as the Supreme Court sought the trust of the many who felt let down by its previous decision.  The initial resurgence can be traced in part to a case taken up by the Chief Justice following his receipt of a letter regarding the inadequacies of migrant workers’ rights.  Adopting a novel approach, the Supreme Court began to consider how the poor and illiterate would access the courts.  Perhaps one of the most significant developments during this period was the expansion of locus standi, such that any individual could now take a case on behalf of the greater population.  

Enhancing access further, the Court then sought to ease the process of taking a case by reducing the burden on an applicant to gather and submit sufficient evidence.  Instead, the onus has switched to the Court to fulfil this function and it is assisted in doing so by Court appointed Commissioners.  In this way, the burden of proof has effectively shifted.  If for example, an individual alleges a violation of human rights, he/she will not be expected by the Court to provide exact proof of this.  Instead, it is the responsibility of the Court to ensure that all relevant evidence is obtained and submitted.  Further innovations have resulted in an epistolary jurisdiction, such that an individual can merely submit a postcard to the Court alleging a complaint and this may be treated as a public interest petition.  
Approach to International Law

The progressive approach of the judiciary in India has resulted in an innovative interpretation of International law.  In contrast to the restrictive approach in many European jurisdictions, which find International conventions “non-justiciable” unless transposed into national law, the Courts in India do not require such transposition in order to be relied on.  When considering the issue, the courts found that any International convention which gives citizens increased rights does not need to be transposed into National law in order to be relied on by an individual.  By extension, it also found a necessity to transpose any convention seeking to either reduce or take away fundamental rights.  In this way, International law can be seen to intermingle automatically with National law in India and it is often used by both individuals and the judiciary.

Examples of ‘PILL’ cases

Refugee rights

India is not a signatory to the 1951 Convention Relating to the Status of Refugees and there is no reference to refugees under the Constitution.  However, the right to life is recognised under the Constitution and the courts have extended this right to any individual who comes to India.  In this way, as asylum seekers are protected under the Constitution, they cannot be returned to their country of origin under the principle of non-refoulement.  

Protection for women against sexual harassment

No legislation has been enacted which protects women against sexual harassment.  However, when considering the issue, the Supreme Court looked to the provisions of CEDAW which provide that women cannot be discriminated against.  By expansion, this was held to include sexual harassment in the workplace.  Following on from this decision, guidelines were drawn up by the Supreme Court using article 21 against sexual harassment.

Right to food

Due to widespread poverty in India, death by starvation is common.  In a case before the Supreme Court, it was submitted that an obligation exists on the part of the Government to feed people.  In response, the Government sought to argue that insufficient resources meant that it was not possible to feed everyone.  In a landmark decision, the court rejected this reasoning holding that “when it comes to an enforcement of fundamental rights, we will never entertain an argument that the Government has no funds”.  Following orders of the court a number of schemes were introduced, including the midday meal programme and the work for food programme.

Housing rights

Housing rights are not contained in the Constitution.  However, the Supreme Court has incorporated these rights as part of the right to life.
Gay rights

Progress has been made following the introduction of the first legal journal on Gay and Lesbian rights.  A constitutional battle is currently taking place for the repeal of article 377 which outlaws “sexual activity which is against the natural order”.

