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1.
Free Travel Case Declared Admissible by European Committee on Social Rights
The European Committee on Social Rights, sitting in Strasbourg, has declared admissible the case taken by FLAC and the International Federation of Human Rights (FIDH) over the denial of Free Travel to Irish pension holders resident outside the State.  The case was taken under the revised European Social Charter.  The Irish Government had objected to the admissibility of the complaint.
 

The Committee on Social Rights has now given the Government until 30 November to comment on the merits of the complaint and has also invited other governments and European organisations of trades unions and employers to comment as well.  FLAC and FIDH will then have an opportunity to reply before the Committee finally comes to a decision on the case, which could affect a large number of Irish pension holders, especially those resident in Britain.
2.
Foy judgement not yet available

The written judgement in the case of Dr. Lydia Foy (detailed in the article below) has not yet been made available following the reading of the judgement at the High Court on 19 October 2007.  The date for submissions on the form of order to be made and the declaration of incompatibility with the European Convention on Human Rights has been set at 13 November 2007.

3.
Extract from the Irish Times, Time to respect the rights of all gender identities, Tanya Ní Mhuirthile, 1 November 2007

Careful protection of the rights of transsexuals rather than a knee-jerk legislative response is required in the wake of the recent High Court decision, writes Tanya Ní Mhuirthile.
The High Court recently announced its intention to issue the first declaration that the law in Ireland was incompatible with the State's obligations under the European Convention on Human Rights. The landmark judgment was handed down in the case of Dr Lydia Foy, a male-to-female transsexual, who sought the issuing of a new current birth certificate reflecting her female gender identity.

Under Article 29 of the Constitution, Ireland maintains a dualist approach to international law. Such an approach sees international and domestic law as two separate legal systems and thus the former only impacts on our national law to the extent to which it is incorporated by Irish legislation. Thus by issuing a declaration of incompatibility with the convention, the judgment in this case does not strike down any laws in Ireland.

It merely obliges the Taoiseach to ensure the order is read into the record of both the Dáil and Seanad within 21 working days of the order being issued. As the Dáil only sits on Tuesdays, Wednesdays and Thursdays, this effectively means that the Taoiseach has seven weeks to bring the court order to the attention of TDs and Senators.

Furthermore, a declaration does not oblige the Taoiseach to explain how the Government intends to rectify the situation; no other action is deemed necessary.

The judge in the case, Mr Justice McKechnie, indicated that one way to bring the State into compliance with its obligations would be to introduce legislation which addresses the knotty issue of gender recognition. He recommended the Gender Recognition Act in the UK as a good example of such legislation.

However, the Oireachtas must be mindful not to rush into producing a knee-jerk, reactionary piece of legislation. In 2006 the Supreme Court in the CC case declared unconstitutional the law on statutory rape which denied to an accused the defence of reasonable mistake and thereby created a legislative crisis resulting in a convicted paedophile (A) being released from prison.

As a result of these cases the Criminal Law Sexual Offences Act 2006 was rushed through the Dáil and signed into law within two days of A's release. Due to the speed with which the Bill was passed it subsequently became necessary to introduce amending legislation to correct errors in the first version.

Therefore it is important to remember that the law in Ireland regarding gender recognition is no worse today than it was before the Foy judgment was handed down. Although it is clear that something must be done to ensure the vindication of the rights of transsexual persons this does not have to happen within the next month. Such persons would be better served by our legislators taking time to consider properly the issues raised by the Foy case. It is not sufficient simply to "copy and paste" the Gender Recognition Act into Irish law.

Generally speaking, the Gender Recognition Act has been welcomed in Britain. Trans activists, who advocate on behalf of both transsexual and transgendered people, have commended it for positioning Britain to the fore among progressive states willing to legally recognise trans people. However, the Act is not without its problems and before we simply adopt it into Irish law, our legislators should take some time to consider a number of issues which the Act raises.

First, where a person has married in his birth sex and subsequently decides to transition to another gender role, but remains supported by and married to her spouse, the Act requires that such a person be divorced prior to gaining legal recognition of her acquired gender. Thus the Act makes trans people choose between their right to remain married and their right to gender recognition.

Given that the Irish courts have consistently reiterated the importance of the constitutionally protected rights of the marital family, a provision such as this, which mandates divorce, needs special analysis prior to incorporation into Irish law. We need to ask the question: is it only some kinds of marital families which are protected or can Irish law ensure that the rights of all marital families are safeguarded while simultaneously vindicating the recognition rights of trans people?

Secondly, to access the rights contained in the English legislation, an applicant must be diagnosed with Gender Identity Disorder (GID), the medical term for transsexualism. However, diagnosis is all that is required. An applicant does not need to show evidence of having undergone medical and/or surgical procedures prior to gaining legal recognition.

This has been much lauded in Britain as it enables those who are, for whatever reason, be it medical or financial, unable to undergo the extensive surgery necessary to achieve a full gender reassignment to be legally recognised.

However, Section 11 of the Passports Bill 2007, which fell with the dissolution of the last Dáil, proposed to permit a person who "has undergone or is undergoing, treatment or procedures to alter the applicant's sexual characteristics and physical appearance to those of the opposite sex", to carry a passport reflecting his/her preferred gender identity. This proposed position differs significantly from that under the British legislation. There needs to be a discussion about whether or not Irish law should require some form of medical or surgical intervention prior to granting legal recognition.

Finally, a diagnosis of GID is not available to a person who has a concurrent intersex condition. Intersex is an umbrella term for a number of medical conditions whereby a person's body combines traits of both biological males and females. Experts estimate the rate of intersexuality among the population at 1.7 per cent. Intersexuality is not always apparent at birth, and where it is, it is not always certain to which sex an intersexed baby should be assigned, nor is there any guarantee that the child will grow up with a gender identity which conforms to that original designation.

However, under the British legislation intersexuals who were assigned to the "incorrect" sex at birth are excluded from the rights contained in the Act. Furthermore, the Act perpetuates the notion that male and female are discrete oppositional categories; intersexuals prove that this is not so. Some adult intersexuals have campaigned to be recognised outside the binary gender paradigm altogether and claim identities as intersex. The rights of intersexuals to gender recognition should also be considered by the Oireachtas in drafting legislation on the matter.

At present Ireland and Lithuania are the only EU states where the law will not recognise altered gender identities. In responding to the declaration of incompatibility, there needs to be uncomfortable conversations in the corridors of power to ensure that the rights of all people, whatever their gender identities, can be legally recognised and vindicated.

Tanya Ní Mhuirthile is a PhD candidate at University College Cork and a senior lecturer at Griffith College Cork
© 2007 The Irish Times

4.
Personal Injuries Assessment Board to pay legal costs for vulnerable claimants

The Personal Injuries Assessment Board (PIAB) has announced a change in its policy with regard to the payment of costs for claimants.  The circumstances in which vulnerable personal injury claimants may be allowed additional fees and expenses including legal fees on the assessment of their claims have been expanded.  This is because of the exceptional circumstances which apply to certain claimants that might inhibit their access to the service.  The costs are to be borne by the respondent which is the insurance company is most cases.  

This development is a result of a judicial review taken by Dublin Solicitors Bar Association member, Manus McClafferty on behalf of a Polish client where the matter was settled by PIAB who agreed to pay €650 towards Mr. McClafferty’s client’s costs in addition to his outlay and the award itself.  It is the result of an application under Section 44 of the Personal Injuries Assessment Board Act 2003 to allow a fee or expense reasonably and necessarily incurred.  Any applications for costs made in individual cases before the PIAB will have to be requested prior to the award being made.  The 2003 Act does not define “vulnerable claimant” so the DSBA advise caution for practitioners in deciding that they believe their clients fall into this category.

Further information on this will be in Parchment and the Gazette in the coming months.
 
5.
House of Lords declares key aspects of system of control orders for terrorism suspects breach human rights standards

Important new rights in favour of the accused were created yesterday in three judgements by the House of Lords in cases involving nine terrorist suspects.  The law lords held that the system of secret intelligence-based evidence being withheld from suspects and their lawyers was in conflict with the right to fair trial under 6 of the European Convention on Human Rights.  It was held that government’s system of appointing “special advocates” to look after the interests of the accused though not allowed to discuss the “closed” material with the suspect or his or her lawyer, was not a sufficient safeguard and suspects must have access to “key” evidence in their cases.    

Although they are not imprisoned, the freedoms of British and foreign terrorist suspects are severely restricted by the use of control orders, which are central to the UK governments anti-terrorism measures.  Control orders were introduced after detention without charge was deemed unlawful two years ago.  The orders comprise an eighteen hour home curfew which the lawlords ruled was in breach of the freedom of liberty under article 5 of the European Convention on Human Rights.  

The remainder of the government’s anti-terrorism legislation was not declared unlawful.

To read the judgements in full, please see: http://www.doughtystreet.co.uk/news/news_detail.cfm?iNewsID=227 

 
6.
New US federal law makes legal aid, public interest law and other public service careers more attainable for graduates with significant educational debt
The College Cost Reduction and Access Act (CCRAA) was passed into law on 27 September 2007 to allow legal aid, public interest law and other public service careers more attainable for graduates who often suffer high educational costs at US third level institutions.  The Act makes legal aid, public interest law and other public service careers more affordable for borrowers with high student loan debt.  It caps monthly payments on their federal loans at 15% of their discretionary income and forgives any remaining federal loan balances after ten years for those who make long-term commitments to public service work. The US Department of Education is expected to promulgate regulations in early 2008.  

For more information, contact Chicago Bar Foundation Director of Advocacy Susan Wright at swright@chicagobar.org
7.
Photo Exhibition to Celebrate Migrant Mothers and Daughters presented by the Forum on Migration and Communications and Immigrant Council of Ireland, 7-23 November 2007
The Forum on Migration and Communications (FOMACS) and the Immigrant Council of Ireland (ICI) present a photographic exhibition of the work of photographer Dr Glenn Jordan, titled Mothers and Daughters: Portraits from Multi-Ethnic Wales.  The launch of the exhibition has been timed to coincide with the release of the ICI-commissioned research, The Feminisation of Migration:  Experiences and Opportunities in Ireland, documenting the experiences of migrant women in Ireland.

The exhibition comprises photographs portraying generations of women who live in Wales and who have diverse migrant histories and ethnic backgrounds. The women’s photographs are accompanied by their personal stories.  

The exhibition will be open from 9am-5pm Monday-Friday until 23 November 2007.  It is located at the Civic Offices, Ground Floor Atrium Space, Woodquay, Dublin 8 and admission is free.  It will be launched on 7 November 2007 at 6.30pm, with wine and light refreshments afterwards.  To attend the launch, please RSVP to Kirsten Fjoser, Communications Assistant, at kirsten@immigrantcouncil.ie.
8.
Conference: Setting the Agenda: Employment Standards and Agendas in the Community Sector, 12 November 2007, Royal Hospital Kilmainham, Dublin

The Community Sector/Trade Union Campaign Group, the Community Sector Employers’ Forum and Dublin Employment Pact Equal At Work Initiative have organised a conference entitled Setting the Agenda: Employment Standards and Agendas in the Community Sector to be held from 9.30pm to 1pm on 13 November 2007, at the Royal Hospital Kilmainham, Dublin 8.  

The aim of the conference is to provide an opportunity for the development of a strategic approach to improve employment conditions in the community sector.  Speakers will include:

Jean Somers, Coordinator Equal at Work Community Sector, 

Deirdre Sullivan, Chair IMPACT Boards and Voluntary Agencies Branch, 

David Connolly, President SIPTU Community Sector Branch, 

Mick Creedon, Community Sector Employers’ Forum, 

Patricia King, Regional Secretary SIPTU, 

Shay Cody, Deputy General Secretary IMPACT and 

Patricia McKeown, President Irish Congress of Trade Unions.

RSVP to Craigie Communications at 01 4100994, by email to craigiecomm@eircom.net or online at www.dublinpact.ie.
9.
Children’s Research Centre’s Annual Lecture, 14 November 2007, Trinity College

Coming of Age in the 21st Century: The New (And Longer) Road to Adulthood is to be the theme of the upcoming annual lecture of the Children’s Research Centre.  It is to be held at Edmund Burke Theatre, Arts Building, Trinity College Dublin at 5.15pm-6.45pm on 14 November 2007.  The lecture will be given by Professor Jeffrey Jensen Arnett, from the Department of Psychology at Clark University, USA.  Dr. Maureen Gaffney, Chair of the National Economic and Social Forum (NESF) will respond. 

Please RSVP by Wednesday 7th November 2007 to

Siobhán O’Brien, Tel: 01-8962901. Email: crcentre@tcd.ie.

10.
Law and Mental Health Conference NUI Galway, 17 November 2007

The Law Faculty, NUI Galway (in conjunction with the Disability, Law and Policy Research Unit and the Centre for Research on Occupational and Life Stress at NUI Galway will host a one day conference on Law and Mental Health on Saturday, November 17 2007. 

The Conference will address issues of employment and mental health, equality legislation and mental health, issues of consent, the Mental Health Tribunals and advocacy and mental health. The impact of international human rights instruments such as the European Convention on Human Rights and the UN Convention on the Rights of People with Disabilities will also be addressed. 

The speakers for the conference include Dr. Mary Keys, Dr. Gerard Quinn, Professor Phil Fennell, Dr. Darius Whelan, Mr. John Redican, Ms. Shivaun Quinlivan and Ms. Ursula Connolly.

Dr. Jimmy Devins, Minister of State with special responsibility for Disability and Mental Health will open the conference. The conference will be chaired by Mr. Martin Rogan of the Health Service Executive. 

Further information and registration details are available at http://www.nuigalway.ie/law/mental_health_conference.html 

or by contacting Ms. Ursula Connolly, Law Faculty, NUI Galway (ursula.connolly@nuigalway.ie, telephone 091-493250). 

The Law Faculty gratefully acknowledges the financial assistance of the Health Service Executive and the Department of Health and Children in hosting the conference. 
11.
Sexual Orientation Access to Rights Research Seminar, 20 November 2007, Belfast
The Equality Commission for Northern Ireland (ECNI) in partnership with the Equality Authority (EA) are hosting a half day Sexual Orientation Access to Rights Research Seminar on Tuesday 20 November 2007 at 1.00pm in the Radisson SAS Hotel, Belfast.  
The seminar will launch the findings of a research report jointly commissioned by the ECNI and EA “Enabling Lesbian, Gay and Bisexual individuals to Access their Rights under Equality Law”.  

The seminar is expected to be of interest to a wide-ranging audience including equality bodies, trade unions, LGB organisations and individuals, advice giving bodies, legal bodies and representatives of the voluntary and community sector.

For a booking form and preliminary programme, please contact Chris Towell at CTowell@equalityni.org or phone 04890 500662 before 05 November 2007.

12.
Irish Human Rights Commission, 2nd Annual Human Rights Lecture by Thomas Hammarberg, 26 November 2007

The 2nd Annual Human Rights Lecture hosted by the Irish Human Rights Commission is to be given by the Council of Europe Commissioner on Human Rights, Mr. Thomas Hammarberg.  The title of the lecture will be Current Challenges in Implementing Human Rights in Europe.  It will take place at 6pm on Monday 26 November 2007 and will be followed by a reception.  It will be held at the National Gallery, Merrion Square West, Dublin 2.

RSVP by 20 November 2007 to Aideen Damery

Tel: 01 8589635, Email: adamery@ihrc.ie
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