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Hopefully in the week that’s in it and the Quay we are on you will permit me a short meander. I am fortunate that I get to travel in my work the three miles or so back and forth from Ballymun to the Four Courts. It may be only a few miles, but in legal terms the communities are light years apart.

Leaving the Four Courts just down Inns Quay full of solicitors from all over the city and country but none from Ballymun. I exit through the electronic gateway. I use my card to get out. Some cannot leave until the prison guard to whom they are handcuffed so directs and the prison van is ready to take them away.

Across the river the glass citadel shines over the Viking ruins of Wood Quay. Law officers survey the city they convey surrounded by legal offices, law searchers, legal cost accountants and law stationers. 

I pass the Bridewell with its courts and cells and the Distillery Building, where the barristers have beautifully extended their Law Library and beyond in Smithfield the Legal Aid Board Law Centre.

The Court in the Richmond is where Ballymun folk have had to travel to their local District Court and they will not see anyone from their community on the bench.

When will we see the Ballymun Judge I wonder as I make my way up Constitution Hill and when will students from Ballymun take their places in the college law schools, in Blackhall and Kings Inns.

You will have seen the Colleges Feeder Schools List 2007 with 5 of the top 6 feeder schools in the Southside golden circle and Ballymun with just 2% at the bottom of the list.

Then there is Coleraine House where the Disability Legal Resource provided much needed legal services until it closed down through lack of resources.

Passing the Registry of Deeds there is no time to stop and search for the Ballymun names registered.

Cross the North Circular Road where Sean O’Casey having got a Notice to Quit himself, in the same form as the ones used to day, put Dublin tenants on the world stage.

Through Phibsboro and Glasnevin, I pass the local Solicitor offices with their plaques up outside their doors: O’Ceallaigh, O’Shaughnessy, MacGeehin, Toale, among the printed names.

Along the Royal Canal, Mountjoy Prison reminds me of all those living behind its walls and its graduates and where they might be now. Some of whom no doubt are heading to the Bridewell again on their way back ‘home’, as Governor Lonergan tells it.

There would have been Traveller halting sites by our canals that provided homes for the nomadic way of life, I think of the ITM Legal Unit, an excellent model for a Law Centre, which again is without a solicitor due to lack of resources.

Ironic then that the O’Connell Monument comes into sight commemorating one of our great lawyers who rode across the country to represent his people many years ago but still for some that long journey remains not only in miles but in the legal divide.

Thankfully we cannot see the Gravediggers Pub or we might be tempted to drop off for a pint!

As we head up the Ballymun Road no legal offices but the Public Library where FLAC lawyers consult on the pavement after the Library closes.

Further along the Civic Offices where LEAP (Legal Education for All Project) to fast-track folk into law held its first meeting. Widely acclaimed, but when it was a question of mainstreaming there were potential students but nobody prepared to take it on despite the pledges that lack of resources would not deprive one of a legal education.

In the shadow of the seven towers named after the 1916 leaders, including Connolly who recognized that every class in Society, from the king to the capitalist, has successively captured political power and, when enthroned in possession, has legalized its own conception of Society. 

Pearse Tower, now demolished, was home to thousands over the years. Despite being named after the country’s most famous barrister, which tenant ever followed in his footsteps to take a brief in the Law Library down the road?

It is on record that people from areas such as Ballymun make up a higher proportion of the prison population, of which Pearse was also a member, than from the so-called better off communities. It’s breaking ‘the rules’, for Pearse they were the occupiers’ rules but now they are supposed to be ‘our rules,’ that is said to lead to people being imprisoned in the first place.

McVerry records that a kid broke into a house and stole a young couple’s life savings, which they had been putting aside to pay a deposit on a house. The young couple were devastated; their dream of getting out of their unsatisfactory accommodation into a new house was shattered. Of course, what the kid did was wrong and even living in poverty does not make it right. 

But then McVerry thought of land speculators, who, with the support and encouragement of politicians, made vast profits by doing nothing and in the process shattered many a young couple’s dream of buying their own home. 

McVerry writes that we condemn the kid, but the land speculator is a respected member of society. One broke the law, the other didn’t – but in both cases the young couple ended up in the same plight. Who makes the laws, he asks. Who decides what is right and what is wrong? Certainly not the kid, he answers. (McVerry 2003)

Privileged to work in the long shadows of the Towers makes it easy to see, if not to understand, why it is not the kid.

No private solicitors in Ballymun for 40 years, now just one, a community of 20,000 minutes up the road from the Four Courts. No Legal Aid Law Centre, just FLAC volunteers in Pearse Tower Basement and now in the Library – and there’s still a queue.

I would not attempt to offer a history of Ballymun. Somerville-Woodward’s is an excellent work and Dermot Bolger’s play, From These Green Heights, which despite the early promise of the new tenants arriving in 1966, document the problems with construction and design, lack of amenities, the effects of the surrender grant scheme, the last straw closure of the Bank of Ireland in 1984 and the litany continued.

In 1978 alone, 2,425 complaints were made about malfunctioning and faulty lifts according to Somerville-Woodward (2002, p48) but it took twenty years for the tenants to obtain a legal remedy.

In 1998, living alone on the 7th floor of one of the tower blocks, 76 year-old Mrs Heaney and neighbours took legal action when the lifts broke. The Supreme Court found there was a Constitutional easement whereby a person should be entitled to the freedom to come and go from their dwelling (Heaney and Ors v the Right Honourable Lord Mayor, Aldermen and Burgesses of Dublin).
When the first tenants arrived into their new homes, the country’s consolidated housing legislation was enacted in the Housing Act 1966. A Housing Act without a right to housing which was interpreted by the Supreme Court in McDonald v Fehily (1980).

Inequalities in security of tenure are highlighted by Fitzgerald in her consideration of the Housing (Miscellaneous Provisions) Act 1997 pointing out that the ‘imbalance between landlord and tenant can only reinforce the tenants’ perception that they should be grateful to have a place to live in at all; and that they are entirely dependent on the goodwill of their landlord if they want to continue to live in it’ (Brooke 2001) (Norris 2005).
The Act provides a speedy procedure for recovery of possession of local authority dwellings which Kenna writes: ‘were originally developed under Deasy’s Act 1860, to provide speedy eviction procedures for caretakers, servants and herdsmen. They have been accepted by the Irish State as the appropriate treatment for public housing tenants in Ireland reflecting the position and status of public housing tenants today.’ (Kenna 2006, p83)

As we sit here now tenants are in Courts around the country without legal representation. The Legal Aid Board chooses to exclude some cases as disputes concerning rights or interests over land. Then the tenant will be told that the judge has no discretion but to grant the warrant for possession!

Obviously tenants from Ballymun had little or no say in these or any laws. Even today we understand that a new Housing Bill is being prepared but there has been no consultation with tenants.

In view of the lack of legal services since its creation one would have to question whether it could be said that people living here have had any access to justice. Despite Josie Airey using the ECHR  to win the right to effective access to the courts in 1973 Ballymun still remained without legal services (Airey v Ireland).
There was no law centre for Ballymun when Civil Legal Aid was inaugurated in 1980 or when the Board introduced suburban centres or when the Civil Legal Aid Act 1995 was passed. 

s.5(2) of the 1995 Act states: 
The Board shall, to such extent and in such manner as it considers appropriate, disseminate, for the benefit of those for whom its services are made available, information in relation to those services and their availability.

There was no dissemination in Ballymun.

A mother of five children, the Ballymun applicant in MF v Superintendent, Ballymun Garda Station, Rynne and EHB (1991) IR 189, Barron J noted, was advised to seek legal aid when her children were taken by social workers and a guard:

This was refused to her upon the ground that her case was not sufficiently urgent, an unworthy excuse for refusing her assistance. If as I am sure was the case the lawyers attached to the scheme could not accommodate a further case she should have been told. Fortunately the solicitor she had originally consulted agreed to act for her.
That solicitor, Pol O Murchu, who does a huge amount of pro bono work, instructed Mary Robinson SC and Gerard Durcan and the  childrens detention was held to be unlawful. 

Whether it was the 1908 Act, Child Care Act 1991 or Housing legislation or whatever legislation affects people in disadvantaged areas it can be hard to comprehend the lack of understanding of the realities faced by people living in these areas.

This great community struggled on despite all the difficulties. In 1997 Dublin Corporation established Ballymun Regeneration Ltd to develop and implement a Masterplan for the Regeneration. So we have all the developments that are taking place today. 

Regeneration means different things to different people. One family’s beautiful new home is another’s lost neighbour, one group’s divided community is another’s new community, one public private partnership is another’s broken home, one parent’s social housing is another’s privatisation, one child’s playground is another’s gated community. Regeneration, like the law, like the Ritz Hotel – open to all?

In 1999 FLAC proposed a Community Law Centre to BRL. CAP called a public meeting and many groups Mens Centre, YAP, MABS, Welfare Rights, Credit Union and Local Area Forums. Coolock Law Centre, LAB, Gardai, Threshold and DCC formed the BCLC Campaign Committee. Patricia Scanlon was appointed Development Manager and Christina Beresford Administrator.
Having the father of community law centres, Dave Ellis to write our Feasibility Study and our Action Plan 2000 was a major asset as was the continuing help, support and guidance of all our colleagues in Northside Community Law Centre.

2002 we opened in an office kindly provided by BRL and in 2003 we moved to 34 Shangan Road which is still kindly provided by DCC. The LAB in a unique partnership has a Law Clerk to provide a family law service. Mediation Ballymun is part of BCLC and also we have the Family Mediation Service. We have numerous funders to whom we are extremely grateful and of course Counsel provide excellent pro bono services.

As we were taking our place the Towers were coming down and in Dublin City Council v McGrath where tenants were being evicted in order to demolish a tower block the High Court held that the provisions of the ECHR Act 2003 must be taken into account.

It was another Ballymun woman who brought the first housing case on the ECHRA 2003 to the Supreme Court Dublin City Council v Fennell. Giving the judgement of the court, Kearns J said:

It goes without saying therefore that the position of the tenant of a housing authority compares unfavourably with that of a private law tenant under contract or under the Landlord and Tenant Acts, the Rent Restrictions Acts or a variety of other statutes. It may also be seen that the summary method whereby possession of such dwellings may be recovered, notably in circumstances where the tenant is regarded as having through misbehaviour brought about the termination of his own tenancy and thus forfeited the right to any alternative accommodation, may arguably infringe certain articles of the European Convention on Human Rights and in particular Articles 6, 8 and 13 thereof, and also Article 1 of Protocol 1 (Protection of property) of the Convention.
The 2003 Act was to bring human rights home but the Court could not bring human rights home in time here. This is the challenge that faces us all to bring law home.

But where is home? In the Notice to Quit it is described as          
All that and those the dwelling situate at…
Our American colleagues remind us of their great poet Robert Frost’s words:

Home is the place where, when you have to go there

They have to take you in

I should have called it 

Something you somehow haven’t to deserve

It would be good to see our courts, our legislature indeed all of us tackling such definitions of home and recognising home as being more than just property.

For as Waldron (2003) writes: 

We are interested in law, not only in a passive capacity as people affected by it, but also in our active capacity – as citizens, voters, agitators and politicians – because it represents what has been done or resolved in our name and in the name of our community. It is not merely a law for us; if we are a democracy, it is also supposed to be our law.
But is it our law? Is it ‘the law’ in Ballymun? What do we find if we look at the law from a Ballymun perspective.

Land law

In the area of Land Law Ballymun was created as a Local Authority estate with leasehold tenure for the people holding as weekly tenants. Unlike other tenants the bulk of them were in flats and therefore could not buy their homes.

The chain of title from Albert College to UCD to Dublin Corporation would be investigated under the normal conveyancing procedures with contracts, requisitions on title, replies, and rejoinders 

Nothing for the tenants but the landlord’s Tenancy Agreements as Kenna sees it: ‘The whole area is characterised by many enforceable legal rights for providers of housing services. However, there are few rights for consumers of social housing or indeed justicable rights of access to the largesse of the State in this area for those in housing need.’ (Kenna 2006 p.105)

Contract

The Minister for Local Government proposes to arrange on behalf of Dublin Corporation for the provision of approximately 3,000 dwellings with associated amenities on a site at Ballymun was how the Government invited outline proposals to be submitted.

The four year contract  was signed on 2nd February 1965 but as Somerville-Woodward records, 

some of the points made in the brieifing document, for example the provision of a swimming pool and comprehensive landscaping, were not included in the contract signed by the Cubitt, Haden, Sisk building consortium in February 1965.’ (Somerville-Woodward 2002, p38).
Despite the Government’s belief that Ballymun was a success, both in the speed of its construction and in its cost, Dublin Corporation was handed a half-finished Scheme. Many of the promised amenities had barely been started and Dublin Corporation had little experience of how to manage a housing estate of Ballymun’s scale and complexity.’ (ibid, p46)

Our contract law involves the parties to the contract and offer, acceptance and consideration but what about those who would be the most affected by these contracts, the tenants down through the years where did they fit into our contract law?

Tort

 ‘The development of Ballymun, without the necessary economic infrastructure to support a ‘virtually self-contained community’ and a housing policy that could at best be described as indifferent, were major contributory factors in the decline of Ballymun in the late 1970’s. They also created a particular set of conditions in which poverty and related social problems were more likely to develop.’ concluded Somerville-Woodward (2002 p50)

Damage which was foreseeable might have had a remedy in tort but as Binchy’s analysis of Ballymun cases shows this was not to prove so simple.

In the High Court case of Phillips v Dublin Corporation (1991), the 12 year-old plaintiff fell down a lift shaft in one of the tower blocks, Barron J held ‘it is not justice to require an occupier, even in the position of a local authority, to have to bear the ultimate responsibility for other than its own actions, and failure to have someone in constant attendance, as has been suggested is unreasonable.’

The Courts, made up of private sector householders with no local authority tenants, failed to take judicial notice of the actions of the State in providing unsuitable accommodation in tower blocks for young families, many of whom were single parent households.

Criminal Law

Criminal Law is a regular feature, from the Garda Cars and their sirens to the old Garda Station now being replaced on the Main Street and young Gardai on foot patrol at 8.00am around the flats. Gardai executing a warrant.  Arrests. Cautions. Charges. Criminal legal aid. Courts. Cases.

While civil legal aid was not advertised, criminal legal aid is granted by the courts and provided by private solicitors from their offices around the city. Even though it is encountered in the daily life of some people from Ballymun apart from its actualisation there had been no solicitors office to provide the service here, there were no publications or information concerning criminal law.

People, young people in particular talk about ‘knowing their rights’ and other people talk about young people being too conversant with their rights. But the reality is that apart from those that have been through the system and even some of those, there is ignorance of rights including in the area of Criminal law.

Public space is hugely contentious for young people with no where to go; is it legal or criminal to be out and about on the balconies, the stairwells outside the flats?

Before the ASBO debate, if one can call it a debate there being no consultation, and now ASBO law, the whole issue of what is loosely called ‘anti-social behaviour’ needed proper discussion.

As it essentially involved young people and as young people have no voice or if they have it is not listened to particularly in disadvantaged areas then it was never going to be addressed so we get law without consensus

Legal Work 

With no lawyers working here down through the years it meant that no legal work was done locally. Unlike in other areas where solicitors offices and other legal services are available, the taking of legal advice which might be a matter of course as one aspect of dispute resolution, in Ballymun it may not be considered.

One had to go outside to obtain representation in negotiations, and the same applied to the drawing up of legal documents. People were forced to do without lawyer’s work which, Roach Anleu (2005) writes, 
entails translating clients’ concerns into legal questions and remedies, managing uncertainty, diverting clients from the formal legal system and negotiating and seeking consensual outcomes with lawyers for other parties to the dispute, both in civil and criminal cases. 
With no legal work done here and no tradition of using solicitors, local people do not look for legal services and when they do, they don’t have any expectations. Unlike other communities where clients know what to expect from a legal service, in Ballymun clients are sometimes surprised when they get a service!

Some wonder why BCLC is in a block scheduled to be demolished with questions about whether there is a ‘real’ solicitor and the view has been expressed that we will leave. This was confirmed in people’s minds when the Legal Aid Board law clerk service was withdrawn after a period due to overall demand for the service in the city. Thankfully it has been replaced again now.

Casework

In our legal work in BCLC, through information, advice and representation, we try to provide as much legal services as we can and we have organised an amount of community legal education with the help of great supporters

Community Legal Education

National College of Ireland has led the way in providing three FETAC law courses and DCU also provide law courses for the law centre.

Trinity Law School was part of the LEAP DP and Prof Gerry Whyte gave a series of lectures on social inclusion and the law.

NUIG video links its Housing Law and Policy course direct to us. The Law Reform Commission has held many public meetings here about issues they are dealing with. The Courts Service provides excellent tours of the Four Courts and solicitors, barristers and legal personnel give their time voluntarily to provide law courses.

Legal Education

There are no records of any students from Ballymun in Blackhall Place from recent figures kindly received courtesy of the Law School (June 2007). Kings Inns, UCD and Trinity Law Schools figures were not received.

Ballymun Law

Finding themselves with no access to justice and no legal remedies, they were forced to develop their own strategies to find justice. Somerville-Woodward (2002) gives examples of collective activism, rent strikes, community protests, regrouping of community, SUSS/Community Coalition, screening lettings, community empowerment, consultation.

Community Advocates

Without lawyers and with no legal education, they produced their own advocates in legal and all other spheres. Though the wider community, and in particular the centres of learning, did not accredit this expertise. It is ironic that students get credits for working in the community but those working in the community all the time get no credits in the universities!

From the community in Cork in June 1973, Josie Airey wrote her letter to the ECHR that gave access to justice, but looking across at the queue outside the post office here I wonder what she would write in a letter from the Regeneration today.

Thirty years ago the Pringle Report listed four factors which appear to deter people from seeking the services of solicitors:

(a) a belief that the cost will be beyond their reach

(b) lack of knowledge of the types of service and doubt about the relevance to their problems of the services of solicitors

(c) reluctance to approach solicitors because they often find the atmosphere of a solicitors office ‘intimidating’

(d) difficulty in reaching solicitors offices 

While clearly in the Law Centre we have ease of location, the community still needs a full Legal Aid service and the other factors remain constant deterrents.

Cost is a huge problem. Though the Law Centre does not charge fees, people are overwhelmed by publicity surrounding lawyers’ fees and costs that are awarded against ordinary litigants. While thousands of Euro might not worry a company, they are an insurmountable burden for an individual who wants to assert or indeed to test their legal entitlements. 

Still there is no comprehensive legal aid service in key areas including housing, employment and social welfare.

Obtaining of professional expertise is impossible with a few notable exceptions. Unlike lawyers, none of the other professions offer pro bono services, so one has to go begging when you need expert evidence for litigation purposes and often you cannot get anyone to provide the necessary proofs.

There is still a lack of knowledge about legal services. There should be advertising of these services for potential clients as unmet legal need continues.

Legal research and development in the area just doesn’t exist.

Again the whole ‘law’ thing puts people in a spin with the legal language and formalities. Simple letters from solicitors are hidden in the mistaken belief that the issue will go away. 

Retracing our steps from Ballymun to the Four Courts we pass BCLC at 34 Shangan Road and see people getting a solicitor and Legal Aid law clerk service and there are others with the Family Mediation Service and more attending Mediation Ballymun.

We see that there is a talk by Charles O’Mahoney later in the month, ‘Trial by Jury’, which heralds a criminal law course in the Autumn, following on one for young people last winter.

The Law Reform Commission who have led legal consultation in the community here are coming again to the Reco in July to discuss Advanced Care Directives.

We pass back by the Civic Offices, where next month Dr Padraic Kenna will present certificates to all who attended the live broadcast of his Housing Law and Policy Course from his NUIG lecture hall by video link. How simple it would be for professional law courses to be provided here, if there was a will.

If we want to achieve a collective legal mindset, we would need more legal personnel and a Legal Aid Board Law Centre: what about a new model Legal Aid Board/Community Law Centre on Main Street with a built in education and research facility. A comprehensive one-stop shop.

A Courthouse with all supports to hand such as Probation Office, Mediation Service, Victim Support.

Judges from Ballymun, who are Local Authority tenants, who know what it is like to walk down 15 flights of stairs in the night when the lift is broken and there are no lights working to get a bottle of milk from the Van Shop, deciding cases in our Courts.

Would an extension of the Law Library be too much to ask for, or just some Counsels’ chambers, like in Cork? What about our law schools – are they too hide-bound by tradition to move out and give us Ballymun Law School again Cork has just welcomed the new Law Society school.

When we have Ballymun people working as Judges, Court and other government officials, lawyers, police, prison officers, court enforcement officials, teachers of law, compliance officers in financial institutions and other large commercial organisations, charities and such like Ballymun will join with the Four Courts in making up our Nation’s legal mindset.

Connolly (1899) wrote

[t]hen when Law is the self-imposed ordinances of a free people – ordinances self-imposed in the interest of industrial efficiency and general well-being, when Order comes as a result of the harmonious working of a just social system, then Progress will find its adherents in the friends of Law, and the triumph of its ideas without disturbing the stability of Order.
Then we will be able to ask the question: What is law? If the question is as perplexing as it has always been at least in Ballymun and the Four Courts we will be asking about the same law. 

Maybe after all the kid will come to decide what is right and what is wrong.
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