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Brief glossary

Debt Settlement Arrangement (DSA)

Personal Insolvency Arrangement (PIA)

Personal Insolvency Trustee (PIT)

Debt Relief Certificate (DRC)
Money Advice and Budgeting Service (MABS)

Introduction

Free Legal Advice Centres welcomes the publication of the heads of the Personal Insolvency Scheme and thanks the Chairman and the members for the opportunity to contribute to the deliberations of the Committee in advance of the publication of the actual bill. However, having consistently publicly campaigned for a decade for such legislation, we wish to put on the record that it has been far too long in coming. Had it been introduced earlier, we believe that it would have prevented an amount of current overindebtedness, by forcing the credit industry to adopt a more responsible approach to lending or face write-offs through the discharge of insolvent debtors. 
A number of concerns of a specific nature arise in relation to the mechanics of the scheme with the draft as outlined. In addition, there are other general concerns about the overall thrust of the legislation.  In the time available, we wish to focus on our more general concerns but we will be making a more detailed submission to the Committee and to the department by the March 1st deadline announced by the Minister. Some of the concerns outlined in this brief paper also reflect discussions with fellow NGO’s working with and on behalf of indebted people.

Creditor Thresholds

The requirement for significant creditor approval thresholds for both the Debt Settlement Arrangement (DSA) and Personal Insolvency Arrangement (PIA), whether 55%, 65% or 75% in value of those voting at a creditor’s meeting, without any opportunity for a debtor appeal or independent review by a third party is unbalanced and threatens the effectiveness of the legislation. There is no way of telling at present whether creditors will act reasonably and pragmatically when proposals from Personal Insolvency Trustees (PIT) are made but as presently set up we are being asked to ‘suck it and see’. 
The amount of indebtedness of applicants for these two out of court options may vary between €20,001 and €3 million. We are concerned that a two-tier insolvency regime will emerge here. Many consumer debtors at the lower end of this debt spectrum will have little to offer by way of asset sale and will only have their surplus income to offer by way of payments over the duration of the repayment plan, compared to the higher end of the spectrum that may serviced by accountants and solicitors acting as trustees where applicants have some assets to sell to reduce their overall indebtedness and a greater income generating capacity. 

It is possible that creditors, particularly banks, are more likely to agree plans proposed in the higher end cases. The applicant with little to offer but whose proposal is absolutely the best that can be done in his/her financial situation may find his/her application blocked. The bargaining power of the applicant may also depend upon the bargaining power of the trustee and in turn the fees that may be generated from the insolvency may substantially influence the availability of trustees. 
We would therefore submit that the Insolvency Service should be given the power, on the application of a PIT whose repayment plan on behalf of a debtor has been rejected, to review the refusal (especially in the case of Debt Settlement Arrangements) and should be empowered to impose a reasonable settlement on creditors, subject to a creditor right of appeal into the courts. There is precedent in Europe for this. In 2007, for example, Sweden moved from a three step debt adjustment process to one straightforward step. Previously, Step One involved mandatory private negotiation with creditors that would invariably be time consuming and would fail, Step Two saw an application for debt relief then being made to the state Enforcement Agency to be presented for voting to creditors, if (or when) this application was rejected, Step Three saw a court review the proposal and usually impose a ‘cram-down’. In effect, the Swedish authorities decided to scrap steps one and three and trust the state Enforcement Agency to make the correct call on the appropriate repayment plan, in light of the fact that courts had up to now upheld the proposed plan in 90-95% of cases. Concerns that the property and European Convention rights of creditors would be affected were allayed by providing for an appeal to the Court against the Enforcement Agency’s decisions.
Privatised System
Essentially, the scheme as envisaged proposes to set up a privatised trustee system and this carries huge risks. How long will it take to get the licensing process up and running and how extensive will vetting procedure be? It is likely that some accountants and solicitors will apply and these trustees are already subject to regulation by their regulatory bodies. What about mortgage brokers who were subject to a very light authorisation scheme under the consumer credit legislation during the boom and debt management companies who, despite persistent calls over a number of years now, have never been licensed at all? What role is envisaged for the Money Advice and Budgeting Service as PIT’s given their long experience and proud track record as advocates and honest brokers on behalf of indebted people?
The scheme imposes some very specific duties on trustees and obliges a number of important and objective assessments to be made that must take into account not just the position of the debtor applicant but also the views of creditors in selecting the most appropriate option. However, in practice, to what extent will trustee performance and conduct be monitored? It is conceivable that a less conscientious trustee will exploit a vulnerable debtor by proposing a repayment plan that may obtain the requisite creditor threshold but will not be sustainable. In this regard, the low level of completion of the Individual Voluntary Arrangements (IVA’s) in the UK is of concern. The resources allocated to the Insolvency Service will be critically important in ensuring that trustees act fairly and propose plans that are financially viable.

However, an alternative here would be for the State to set up a public system whereby an Insolvency Service would employ its own staff as public trustees to assess cases and propose repayment plans to creditors on behalf of debtors, perhaps referred from MABS (and others).  This is the essence of the system in Sweden where a state funded debt enforcement agency carries out this work. Fees might be deducted from the surplus income available from the debtor for creditors and in this way such a service might at least be partially if not fully self funding. Crucially, this is far more likely to lead to consistency of treatment. It may be that this would be appropriate only for personal insolvencies of a lower amount, leaving private PIT’s to carry out the higher end work.
Where will rejected applicants go?  
If creditors in sufficient numbers have a unilateral right of veto, what does the debtor do next? The plan simply falls. It is however worth noting that if in applying for a DSA, the debtor commits an act of bankruptcy, leaving him or her open to bankruptcy proceedings at the election of a creditor. Curiously, a debtor applying for a PIA does not commit an act of bankruptcy. The PIT may of course go back to the drawing board and there are clear dangers here that this will lead to the proposal of a revised repayment plan that will be beyond the debtor’s capacity to service. 

The most logical step at this point for an insolvent debtor is petition for his or her own bankruptcy. With a three year automatic discharge period, this may seem to be attractive on the surface. However, bankruptcy is still likely to carry restrictions and a significant stigma into the future. In addition, Head 125, proposing to amend Section 85 of the Bankruptcy Act 1988, provides that the (High) Court on application to it may have discretion to make an ‘Income Payments Order’ for up to five years after the bankrupt is discharged. This provision is modelled on a UK equivalent. However, in the UK the order may only last up to three years in total and is often granted close to the bankruptcy adjudication, meaning it can only last for two years beyond the potential discharge period of one year. Thus the bankrupt whose assets have all been sold may face the equivalent of an Attachment of Earnings Order for a very lengthy period in the proposed Irish scheme. There is nothing in this provision that makes the granting of the order dependent upon some misconduct by the bankrupt. It is therefore arbitrary and would be likely to impact disproportionately by and large on a person who has only their surplus income to offer to creditors. 
This provision is unfair and should be removed or substantially diluted. In addition, far more detailed thought must be given as to what happens for rejected applicants, especially those on low incomes who may be especially vulnerable thereafter.
Protected Minimum Income
The scheme so far provides little concrete detail on the absolutely critical question of protected minimum income, i.e. the income that the household of the insolvent debtor is entitled to retain by law and which cannot be used to make payments to creditors. Slightly vague references are made to ensuring that the debtor has sufficient income to maintain a reasonable standard of living for himself/herself and his or her dependants, with guidelines to be potentially prepared by the Insolvency Service and/or regulations to be made by the Minister for Justice and Equality. Head 132 does however provide a list of matters that the Insolvency Service shall take into account in preparing and publishing guidelines. It is at least encouraging that this suggests that essential income should be above social welfare rates; that a debtor should be allowed to retain a significant proportion of any increase in income and that reductions in payment amounts may occur for debtors when they reach certain milestones in the repayment plan. 
However, calculating minimum protected income for a household is far from a straightforward application of a slide rule. In this regard, the recent publication of ‘A Minimum Income Standard for Ireland’
 the latest work on this subject from the Vincentian Partnership for Social Justice, published by the Policy Institute in Trinity College should be examined very closely. Amongst many other issues, this study emphasises that household type, size, location and the age of children (if there are any) all being important variables. 
This issue is particularly important given the envisaged durations of the two out-of-court schemes at five (and possibly six) years for DSA’s and six (and possibly seven) years for PIA’s. This is a very long time for a household to line on a restricted income. From the perspective of effectiveness therefore, quite apart from the very important human rights and anti-poverty perspective, it is essential that agreed standards on minimum protected income, consistently applied to all, are put in place. It is vital that this work should begin as quickly as possible and not as a last minute exercise.
Preventing loss of the family home

The PIA is the most innovative measure in the scheme and provides, at least in theory, for a method whereby the debtor applicant may, though technically insolvent and in arrears on his or her mortgage, stay in their in principal private residence for the duration of the repayment period of six years and then resume paying the mortgage in full after unsecured debt is written off. Some commentators have said that dealing with mortgage debt in the context of a personal insolvency scheme is unprecedented. However, this is not universally true.  The Norwegian debt adjustment law of 1993 and the recent Greek insolvency law of 2010 both provide for potential retention of the family home. FLAC will provide the Committee with further detail of these in its more detailed submission.
As we understand it, when formulating a PIA, a PIT according to Head 97 is under a general obligation to ensure that the debtor remains in his or her principal private residence, where he or she wishes to do so and where essentially it is cost effective to do so. A PIA may (again in theory) proposes a write down of the amount owed on the mortgage to its current market value (with a possible uplift or rebate if the property is ever sold for a greater amount) and may propose that alternative repayment arrangements be put in place for the mortgage for the duration of the PIA, such as interest only. 
At least three hurdles need to be jumped here. First the PIT must be satisfied that such an arrangement is viable before it is put to creditors. Second, a threshold of [75%] of secured creditors (and this includes the holders of judgment mortgages as well as other secured creditors) must approve such a proposal. Third, 55% of unsecured creditors must also approve it. How likely will it be that all these hurdles will be successfully jumped and if they are not, again will any independent review of creditor rejection be provided for? The danger here therefore is not that the proposal is too radical but that it is not radical enough.

Mortgage to rent/Social housing provision where the family home is repossessed

The processes of the PIA scheme are therefore likely to throw up a number of cases of unsustainable mortgages, for example, where the PIT might form the view that it is not feasible from a financial perspective for the debtor to remain in the family home. Tellingly, for example, Head 96 (4) allows for the sale of property secured by a debt in a PIA and specifies that any shortfall (for example where the property sells for less than the sum owed to the lender) should rank as an unsecured debt like any other. The Irish Banking Federation (IBF) has also recently stated that the current Mortgage Arrears Resolution Strategy (MARS) being conducted by the Central Bank with lenders has focused the minds of its members on unsustainable mortgages.

It is likely therefore that due to a combination of factors including the introduction of the new legislation, a rise in the repossession of family homes will occur. The rapid development of measures to complement the personal insolvency regime is therefore urgently required. We understand that a strategy is in preparation for the implementation of some of the measures in the Inter-Departmental Report on Mortgage Arrears or ‘Keane’ Report. However, it is worrying that the mortgage to rent scheme is only just commencing and on a very small scale and that some 100,000 people/households are on local authority waiting lists. Equally, NAMA seems to have created little so far by way of a ‘social dividend’ in the form of the release of housing units for public purposes. Where will people who lose their homes as a result of chronic mortgage arrears. The Personal Insolvency Scheme is a critical and essential development in the plan to resolve the problems of over-indebted people in Ireland. However, it must be accompanied by other measures across a range of other departments, particularly the Departments of Housing Affairs (Environment) and of Social Protection.

Debt Relief Certificate (DRC) threshold and thresholds generally/ duration of repayment periods
We would suggest that the total debt level of €20,000 to qualify for a debt relief certificate is too low and may exclude many ‘no income, no assets’ cases for whom a debt settlement arrangement may not be appropriate as their financial situation is so compromised that little or no dividend can be created for their creditors. In this respect, the data that might be provided by MABS in relation to the overall debt levels of its client base and accordingly the percentage who might qualify for a DRC would be instructive.
The length of the repayment plans under a DSA at five (possibly six) years and a PIA at six (possibly seven years) are arguably too long and may lead to a significant attrition rate for hard pressed families. It should be said that these exceed the European norms (for more detail see the FLAC general briefing paper on debt adjustment schemes in Europe) and are far out of kilter with the proposed three year automatic discharge period for bankruptcy.
Review of the scheme’s effectiveness
This proposed scheme brings the negotiations for the repayment of debt into new terrain. With so many imponderables and variables, it is surprising to see that the scheme does not provide for a rolling review of its effectiveness. On the contrary, for example, Head 82 in principle suggests that a review of the operation of the PIA system take place not later than ten years from its commencement. In our view, the Insolvency Service should be mandated to review the operation of the legislation on a ‘continuous assessment’ basis and it should be tweaked and, where it may prove necessary, overhauled as and when required.

Failure to reform the enforcement of judgments system simultaneously
The processes for enforcing a debt judgment in the legal system in Ireland remain in many instances ineffective and out-of date for the 21st century as FLAC has noted in detail in both its reports on debt enforcement. The Law Reform Commission too in its comprehensive report on Personal Debt and Debt Management in December 2010 not only proposes the introduction of personal insolvency legislation but also the overhaul of many of the standard forms of debt enforcement such as the Instalment Order system and the system of seizure and sale of goods by City Sheriffs and County Registrars. This part of the reform process appears to have been put on the back burner. This should be remedied as soon as possible as these reforms are also an essential part of the modernisation of the debt enforcement infrastructure in Ireland.
Free Legal Advice Centres, February 2012
� A Minimum Income Standard for Ireland - A consensual budget standards study examining household types across the lifecycle, - Collins, McMahon, Weld and Thornton, the Policy Institute at Trinity College Dublin
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