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General Remarks

The situation in Ireland

In Ireland’s case particularly but also presumably in the case of some other EU Member States, there is unfortunately a large element of ‘closing the stable door long after the horse has bolted’ about this consultation. Credit lines for consumers and small to medium enterprises have effectively dried up in Ireland as the State struggles to find a way to manage the toxic and highly reckless loans issued by the banks to property developers, speculators and consumers. The setting up of the National Asset Management Agency (NAMA) to take over responsibility for property development loans and realise the value of land banks now drastically reduced in value fills the taxpayer with dread on a daily basis. It would appear quite simply that the taxpayer will be paying for this for years but nobody can say for how long. The US sub-prime crisis and the worldwide recession may be factors in this mess but poor regulation and unfettered access to credit domestically were also critical elements. 

Meanwhile, unemployment and the incidence of failed businesses have steadily risen and many families on reduced and/or already low incomes struggle under a mountain of debt acquired during the so called boom. An outdated legal system with unsuitable procedures and lacking a viable consumer bankruptcy option remains in place, with the State having failed during the growth years to initiate appropriate reforms that would at least have prepared for a downturn. The State funded Money Advice and Budgeting Service (MABS) continues to provide an effective service but under severe strain and in the face of an increasingly complex and intractable caseload. A stringent public expenditure environment dictates that even services such as MABS that are massively in demand will have to make do with current resources. 

Debt prevention in the EU

This kind of ‘boom to bust’ must be prevented from happening again, particularly to other small Member States, given that small open economies are particularly vulnerable to predatory lending.  In order to do so, the EU should rigorously question how it happened in the first place and what role it can and should play in debt prevention. Notwithstanding developments in recent years concerning co-operation in the areas of political and foreign policy, the EU is still primarily a massive market, albeit with some strong elements of social protection to provide some necessary ballast. 

This market is based upon achieving the four fundamental freedoms of free movement of goods, services, capital and labour, a market that has steadfastly promoted consumer credit as an instrument of economic growth to improve living standards across the EU. However, the failure to adopt common standards of protection for consumers beyond the minima set out in the first Consumer Credit directive
 is noteworthy. Equally, when the revised consumer credit directive
 was ultimately passed after a lengthy interval, the dilution of the initial provisions in relation to credit checking was notable. In turn, the EU’s banking supervisory legislation seems to place considerable emphasis on prudential considerations but little on lending practices. There would also appear to be a lack of progress within EU institutions to impose any minimum standards of care and fairness for borrowers in relation to debt recovery law that might act as a deterrent to reckless lending. This is frequently justified on the basis that it is subsidiarity matter outside the EU’s competence and within the sole preserve of Member States. However, quite apart from the truism that with the provision of credit inevitably follows debt in some cases, there have been a number of legal instruments agreed and proposals suggested by the EU in recent years that essentially make debts easier to collect and judgments easier to enforce across the Member States. These include the Brussels 1 Regulation
, the European Enforcement Order for uncontested claims
 and the European Payment Order Procedure Regulation.
 If the EU can agree proposals to allow creditors to collect debts in a less bureaucratic manner across borders, should it not similarly insist upon common standards of fair treatment for consumer debtors?

In our view, this lack of standard setting has allowed a Member State such as Ireland to vigorously pursue economic prosperity without being forced to properly regulate the provision of credit or to modernise legal procedures concerning over-indebtedness. The result is that when the bust comes, as it has, consumers are left with an outdated and inappropriate system to protect their interests, while the State concentrates on the rescue of the banks and the financial system considered to be too important to fail. 

The role of the State in regulation

In Ireland’s case, the policy of the State in relation to the provision of credit through the boom was to emphasise that it does not interfere in the market. Competition, it maintained, would look after the interests of consumers. However, what happened in fact was that competition for market share between credit providers was so intense that consumers were bombarded with credit offers and common sense went out the window on the part of many lenders and borrowers. A sub-prime market in personal lending but particularly in housing loans grew, with lenders spotting an opportunity to lend at very high interest rates to those with an impaired or no credit history that may have been feeling left out of the party that was the property ladder. From the lender’s perspective, these loans were safe as long as the property market remained buoyant. If the borrower defaulted on payment, repossession of a property that had generally increased in value was swift and the defaulting borrower was liable for the legal costs. If the borrower continued to meet his/her obligations, the profit from the high interest built into the loan kept the lender happy. Calls to properly regulate sub-prime lending were ignored until belatedly the Regulator’s Consumer Protection Code (see further below) was applied to them, long after the damage had been done. 

Who should be ‘responsible’?

We find it curious that the title of this consultation mentions responsible lending and borrowing in the same breath. This may imply that lenders and consumers should carry equal responsibility for unsustainable decisions in relation to granting and accessing credit. The creditor should in our view shoulder the greater responsibility to ensure that credit is provided in a responsible manner. Financial institutions generally have the necessary expertise to assess risk and profit considerably from the provision of credit to consumers. Some consumers on the other hand have neither the financial nor legal knowledge to fully understand credit products and their consequences nor sufficient income to resist tempting offers of credit. We acknowledge that some foolish decisions to avail of credit were not made by consumers during the so called boom and that some borrowers mislead lenders as to their personal financial circumstances during this period. However, in our view, the onus should be on the lender to verify that the financial details provided by the consumer are correct. In addition, many loans were granted where the borrower’s financial information and existing commitments should have indicated that default was inevitable. 

Access to credit is a valuable resource for consumers and a valuable potential instrument in improving standards of living. However, it can also cause untold misery for borrowers and their dependants, when the sense of balance and proportion in marketing and decision-making gets lost. Thus, we share the view of the European Coalition for Responsible Credit that the critical issue is the provision of responsible products. This should involve designing credit products that are safe for and clearly understood by the consumer, where a genuine assessment is made by the lender on the basis of accurate information provided by the borrower that the credit is affordable, at a rate of interest that is profitable for the lender but not exploitative and reflects the work and risk involved. For example, providing a 100% mortgage on the basis of self certification of income at the height of a property boom is not responsible. Neither is it responsible to provide a further credit card facility for a person who already has multiple cards or a very expensive motor vehicle on Hire Purchase to a young person who already has a questionable credit history.

Responses to questions set

Question 1: Do you have evidence of misleading or unfair advertising or marketing practices with regard to mortgage and consumer credit?

Mortgage credit
 In recent years there has been an extensive mortgage brokerage network in Ireland, running to over 2,000 operators for a population of just over four million. 
 These brokers have to obtain an intermediary’s authorisation from the Financial Regulator and for that purpose have to seek letters of recognition from each lender that they propose to act for. There appears to be no restriction on the number of entities a broker can represent. Thereafter they are largely left to their own devices in relation to their work practices. 

A number of these brokers advertise in the Golden Pages, on radio, in the print media and on the internet. A flavour of the kind of advertising involved includes such lead lines as ‘pay off your loans to reduce your monthly payments’ without any corresponding warning that the consolidation loan will be a secured on the borrower’s home and will be paid off over a much longer period.
 Up until recently, a number of brokers have been acting for sub-prime lenders, specialising in housing loans to applicants alleged to have an impaired credit rating or no credit rating or those in trouble with their mortgage from a prime lender and with other debts in arrears. The typical approach in many of the latter cases would have been to sell debt consolidation to the borrower. 

The borrower was usually given the option to pay the arrangement fees and administrative charges from their own resources or to have these sums deducted from the loan and typically the latter option was the one taken. Thus, the broker generally depended for payment on the application being successful. The temptation to exaggerate the applicant’s income is obvious in these circumstances. Some sub-prime lenders allowed the broker to prepare the application with the minimum of financial information to the point of allowing self-certification of finances. Some borrowers had their financial information exaggerated without their express knowledge. Others were told they would never obtain the loan unless the financial information was inflated. 

Consumer credit
Some sub-prime lenders specialising in personal lending also entered the market during the boom period. Some of these were banks licensed in other EU Member States. Under the terms of the Irish 

Consumer Credit Act 1995, these entities were automatically granted ‘credit institution’ status as banks licensed under Community Law. 
  As credit institutions are expressly excluded from the definition of ‘moneylender’ in the same legislation,
 the effect of this was that these banks were free to charge moneylending rates,  i.e. an APR in excess of 23%, without having to apply for and obtain a moneylender’s license. We saw a number of personal loan agreements of four or five years duration during this period with APR’s of over 30%, loans often targeted at persons on comparatively low incomes and many of them ‘top-up’ loans where the borrower was explicitly contacted for repeat business. In almost all cases, the borrower was prevailed upon to avail of Payment Protection Insurance (PPI) for the length of the agreement. In all of these cases that we saw, the payment for the PPI was taken off the top of the borrower’s loan. Thus, the borrower would never see that portion of their loan but would have to pay the same exorbitant rate of interest on the PPI. When the borrower encountered a problem and tried to claim on the policy, the insurer (sometimes an associated company of the lender) would clutch at any pretext to avoid payment. 

Moneylending
Doorstep credit in the form of moneylending has always been a feature of credit provision in Ireland, covering not just cash loans but also loans for goods (i.e. credit sales). Although such lenders have generally been highly regulated since the Consumer Credit Act 1995 was introduced, these loans are very expensive and the State has consistently failed to impose maximum charges on this (and indeed all other) forms of credit, contenting itself with putting in place a licensing system and granting (or not granting) a license on the basis of the interest and other charges proposed by the moneylender. 

The bigger lenders here use the internet as a marketing tool and there is also a strong ‘word of mouth’ and inter-family aspect to the business. There is however also evidence of particular housing estates and areas being specifically targeted, for example by leafleting, at times where need is likely to be greatest, for example at Christmas or in the weeks before children return to school. 

Hire Purchase
Car finance has been extremely common in Ireland in recent years. Some of these loan agreements took the form of personal loans, made directly by banks to their customers for the express purchase of a motor vehicle. The bank customer would then approach a motor dealer and buy a vehicle. In these circumstances the dealer was a mere supplier of goods and was not party to the credit transaction, although s/he was clearly responsible for the state of the goods. The purchaser had immediate title to the goods and could sell the vehicle as s/he saw fit.

If on the other hand, the customer approached the motor dealer first rather than his/her bank, in all likelihood s/he would have been offered either a Hire Purchase (HP) or even a Consumer Hire agreement. These agreements are arranged by car dealers (acting as credit intermediaries in a similar manner to mortgage intermediaries under the consumer credit legislation explained above) for car finance companies or the car finance offshoots of the main banks. Apart from HP agreements generally being more expensive, the critical difference is that ownership in the goods does not pass to the Hirer until the final payment under the agreement is made. This fact is not understood by a huge number of borrowers and this has caused untold difficulties in the past decade. Enforced repossession of vehicles has taken place in a large number of instances where default in payment has taken place. In other cases, the Hirer sold the vehicle that s/he did not have title to on to a third party, causing a chain of transactions having to be unravelled. 

The consumer credit legislation was of little help here. Although it obliges a provider of financial accommodation to state in any advert the type of agreement offered, it does not specifically oblige a full explanation to be provided to the Hirer of the differences between one agreement and another and the consequences of each. The salesperson on the garage forecourt was unlikely to clarify the issue, given that s/he generally receives a commission from the lender that would not be payable for a straight cash sale.
Question 2: What are your views on the development of risk guidelines?

It is critical that the borrower understands the terms and consequences of the agreement that s/he is about to enter into. The adoption in the revised Consumer Credit directive of an obligation on lenders to provided borrowers with pre-contractual information prior to entering into an agreement may be a useful addition here. However, without fairly designed credit products that attempt to reduce risk and properly funded financial education programmes that attempt to enhance consumer understanding generally, such an exercise risks paying lip service to the notion of consumer information. 
In our view, when the dust eventually settles on the current crisis, we require a balanced and fair market where sensible decisions to apply for consumer credit are made by well-informed consumers on the basis of transparent information furnished by responsible credit providers. This must involve not an exercise in window dressing but a thorough explanation of the essential terms of potential agreements. 

Question 3: In your view, are there certain (categories of) credit products that are inherently unsuitable for sale to retail borrowers? Would you welcome a set of standardised or certified credit products to be offered to consumers?

· Conceivably, yes. For example, we would regard a 100% mortgage to a borrower secured on nothing but the property itself at the height of a property boom to be inherently unsuitable. We have seen such loans recently result in catastrophic ‘negative equity’ scenarios in the past year with dire consequences for borrowers and their dependants. We would also suggest that a consumer holding a number of credit cards simultaneously is in great danger of default. We have also seen large personal loans made by sub-prime lenders and some credit unions that are excessive relative to the borrower’s income and income earning capacity that might also be considered to be unsuitable. We would also be of the view that top-up loans that are initiated by contact made with the borrower by the lender are inappropriate. In this regard, it is notable that the Consumer Protection Code in Ireland only purports to prevent unsolicited pre-approved credit facilities. Contact with a current borrower to discuss/push further potential loans does not seem to be prohibited.

· No. We don’t see a set of standardised or certified credit products to be offered to consumers being necessary. The focus should be on whether the individual credit product is inherently fair and tailored to the borrower’s needs. 
Question 4: Do you consider that mortgage lenders and credit intermediaries should always perform creditworthiness and/or suitability assessments before granting consumer and mortgage loans? For mortgage credit, what are your views on the criteria to be used in assessing suitability such as loan-to-income ratios or loan-to-value ratios?

· Yes. Responsible credit provision should involve the creditor satisfying itself that the borrower has the financial capacity at the point at which the loan is applied for to service that loan, both in terms of income and other existing credit commitments. The borrower’s payment history with previous credit agreements is clearly an influential factor here.
· As outlined above, we consider restricting the loan to value ratio to be especially important in an inflated market. Loan to income is more complex as different borrowers will be more or less diligent as the case may be with their income and whether or not the borrower has other existing credit commitments is also a critical factor. Nonetheless, we have seen sub-prime housing loans where the monthly instalment to monthly net income was so close as to make the mortgage unsustainable from the outset and arrears inevitable.
Question 5: How should the lender or credit intermediary demonstrate or document the adequacy of the creditworthiness and suitability assessment?

Through documentary evidence of income in the form of wage slips, contracts of employment, annual tax statements, tax returns or audited accounts. 

Through consultation of the appropriate national or private databases in relation to payment performance under previous and/or current credit agreements, with due regard to privacy and data protection standards.

Through gathering sufficient information on the applicant’s other circumstances and individual needs. 

Question 6: Do you think that these advice standards would be appropriate in an EU context? Are there others that should be considered? What would be the most appropriate means to introduce and enforce the application of advice standards? Please explain.

· Yes. If the EU can set down common standards relating to the advertising and provision of consumer credit, there does not seem to us a reason why it could not set down at least minimum standards of care before a credit product is availed of. An important question that follows if such standards were to be introduced would be what sanctions might apply if these standards were not adhered to by the lender. 

· The revised ‘credit for consumers’ directive obliges Member States to have out-of-court dispute resolution procedures in place to deal with the settlement of consumer disputes concerning credit agreements. This takes the form in some Member States of an Ombudsman for Financial Services. An office of this nature could be given jurisdiction to enforce standards of pre-contractual credit checking and assessment of suitability.
Question 7: Apart from a focus on financial education, are there any measures that could be taken to encourage responsible borrowing?

In the case of Ireland through the years of the credit boom, investors frequently outbid potential owner occupiers for residential properties. This undoubtedly contributed to house price inflation and high rents which in some cases also fed an obsession to get on the property ladder. Sub-prime lenders (and some prime lenders) were more than willing to feed into this. Better legal protection and security of tenure for tenants might have curbed this trend to a certain extent, thus preventing some of the more costly and risky mortgages that are now resulting in applications for repossession.

Apart from a small number of credit unions, social lending at reasonable rates for small amounts practically disappeared during this period. The EU could promote social lending for consumers and micro finance programmes for small enterprises.

Credit intermediaries

Question 8: Do you consider that the scope of the definition of Credit Intermediary as set out in the Consumer Credit Directive could also be applied to the mediation of credit not covered by that directive? Would it be appropriate to differentiate between full-time credit intermediaries and persons who offer credit intermediation on an incidental basis? Please explain why (not).

Question 9: Do you think policy makers should make distinctions between credit intermediaries in terms of the products they sell (mortgage, consumer credit, 'point of sale' credit)? Should credit intermediaries be treated differently in terms of the status of their relationship with lenders (tied versus untied intermediaries)? Please explain your answer.

Question 10: Could you give examples of cases of misconduct, miss-selling or any other instances of consumer detriment linked to credit intermediaries in your country?

Question 11: Does the regulatory patchwork for credit intermediaries present a problem, in your view?

Question 12: What would be the most appropriate way to address potential conflicts of interest, particularly with regard to fee/ bonus/ commission structures? Should any measures in this regard apply to bank client-facing staff as well as intermediaries?

Question 13: What are your views on the registration and supervision of credit intermediaries?

Question 14: What are your views on prudential and professional requirements for credit intermediaries (such as minimum capital, professional indemnity insurance, educational
or professional qualifications)?

Question 15: How do you think the activities of credit intermediaries could be brought within existing complaints and out-of-court redress mechanisms?

Given that each of these questions relates to the status and activities of credit intermediaries and some of them overlap, it is proposed here to provide only one general answer to this series of questions. Please also refer to answers to the previous questions above for more specific detail in terms of examples.

The Consumer Credit directive

The revised Consumer Credit directive does not regulate housing loans and thus does not impose restrictions on the activities of Mortgage Intermediaries. It does oblige Credit Intermediaries to indicate to consumers details of his/her arrangements with credit providers, to indicate in writing any fees payable by the consumer to the CI and to disclose to the credit provider details of any commission for the purpose of calculating the appropriate APR.
 Pre-contractual information must also be provided by CIs where applicable.

The situation in Ireland

Both mortgage intermediaries (MIs) and credit intermediaries (CIs) are authorised and regulated under the Irish Consumer Credit legislation. 
 A notable anomaly here that has never been satisfactorily explained is that CIs are regulated by the National Consumer Agency and MIs by the Financial Regulator, although both arrange for the provision of financial services. 

Mortgage Intermediaries
A person applying for MI authorisation can have their application refused on a number of grounds and has a right of appeal. These grounds of refusal include failure to provide a current Tax Clearance Certificate or not being ‘a fit and proper’ person. Obligations are placed upon MIs under the Consumer Protection Code. For example, before a mortgage can be drawn down, a MI must submit to a mortgage lender a signed declaration that s/he has had sight of all original supporting documentation evidencing the consumer’s identity and ability to repay that mortgage. 
 Ironically, there seems to be no corresponding obligation on the mortgage lender to have had sight of this documentation and to similarly satisfy itself of the borrower’s capacity to pay. As pointed out above, given that commission is generally paid by the borrower to the MI where a loan application is successful, the MI can hardly be described as objective. Thus, the onus on the MI as opposed to the mortgage lender to verify capacity to pay seems extraordinary. 

It should also be noted for interest that this Code is not expressly legally enforceable, being merely subject to the Financial Regulator’s ‘administrative sanctions’ process. At the time of writing, a check of the Regulator’s website under the administrative sanctions heading reveals that since the adoption of the Code in July 2007, only one settlement agreement has been entered into by a MI for a breach of the Code (8/4/2009) and only one case has been considered by the Irish Financial Services Appeals Tribunal where an applicant for a MIs authorisation appealed the decision by the Regulator to refuse it (28/4/2009).
 Given the high number of MIs operating in Ireland, this is not indicative of a high level of regulatory activity.

Credit Intermediaries

CIs also have to apply for an authorisation and can similarly refused (with a right of appeal) on the same grounds as MI’s. It should be noted that the definition of a CI in the current Irish consumer credit legislation differs radically from the one in the revised consumer credit directive. 

It defines a CI as ‘a person, who in the course of his business arranges or offers to arrange for a consumer the provision of credit or the letting of goods in return for a commission, payment or consideration of any kind from the provider of the credit or the owner, as the case may be’. This may be because the most common form of credit intermediary in the Irish financial system is the motor dealer/garage who receives their commission (whether in the form of cash or stock deals) exclusively from the finance provider (i.e. the Owner of the vehicle until the final payment is made - See item on Hire Purchase above). A notable obligation on CIs in the Irish legislation is to disclose a number of details in writing to consumers seeking a financial accommodation in relation to the acquisition of goods or services before an agreement is entered into. These include the type of financial accommodation in question, the number of instalments etc, who has property in the goods during the agreement, the name/s of the credit providers the intermediary acts for and the fact that the intermediary receives a commission for arranging the financial accommodation (note there is no obligation to disclose what that commission may be). In theory, this is a useful provision but in practice this information is often not provided. Again, these obligations have been poorly policed and we are not aware of any prosecutions for failure to provide this information, even though it is an offence under the legislation.

The questions 
Ireland adopted its own regulatory framework in relation to intermediaries in the consumer credit legislation that was not necessitated by the Consumer Credit directive. It might also be added here that intermediaries are also subject to the Ombudsman for Financial Services scheme and complaints can be made to his office in relation to their activities. However, regulation has been light in practice and has not, in our opinion, prevented some intermediaries having a significant hand in some very reckless housing loans in the case of MI’s and some very unclear car finance deals in the case of CIs. It is also questionable how much knowledge has been put in the public domain about avenues of complaint.

Improved levels of financial education would help consumers to ask the right questions and to resist the ‘sign here, sign there’ mentality that so often passes for consumer information at the point of sale. It is hard to know however how to control the situation where the consumer is desperate, whether because of personal circumstances or the prevailing climate of materialism, to acquire now and consider the consequences later. No doubt many intermediaries and providers of credit will validly argue that the more onerous the paperwork, the greater the cost of credit passed onto the consumer. This may just have to be the price to be paid to avoid the mounting levels of over-indebtedness that are bound to result when caution is thrown to the wind. In our view, a number of formal legal requirements should be imposed upon intermediaries including:

· Appropriate insurance cover to offer professional services

· Fundamental understanding of the products being offered that would necessitate a minimum educational/professional qualification. For example, many car salespersons in garages do not understand the basic legal features of Hire Purchase agreements or the difference between Hirer Purchase and Consumer Hire

· Full disclosure of the relationship between intermediary and credit provider. This should include whether the intermediary acts for a number of providers or is a tied agent arranging credit exclusively for a specific provider
· Full disclosure of commissions payable for services provided, including those which must be paid by the consumer to the intermediary and those payable to the intermediary by the credit provider
· A duty of care to the customer to thoroughly explain the essential features of proposed agreements and the consequences of not complying with them
· A thorough licensing system that scrutinises background, qualifications and competence and grants a license on the basis of compliance with minimum criteria, and which may be revoked if those criteria are not complied with.
Conclusion

Having put in place a thorough regulatory system, the key is that it is rigorously enforced. In FLAC's opinion, reckless lending is far more likely to occur in a climate where intermediaries and lenders believe that there is little to fear in terms of enforcement. Lenders and intermediaries should face both civil and criminal sanctions for the breach of regulatory requirements. These should take the form of the revocation of licenses, the write-off or partial write-off of loans that were made without due regard to appropriate standards and in extreme cases criminal prosecution. 

Sometimes, this is a case of putting in place new laws but frequently it is a case of properly applying existing ones. In Ireland’s case, the consumer credit legislation carries a whole range of potential sanctions but they have seldom, if ever, been applied. The Consumer Protection Code looks good, if a little vague, on paper but its enforceability and thus its effect, are questionable. Whilst we appreciate that over-regulation may push up costs and complicate commercial transactions, there is a balance to be struck between a free-for-all situation and restricting access to credit.  Many consumers in Ireland are currently paying the price for the lack of balance.

For further information on this submission, please contact: paul.joyce@flac.ie
� Directive 87/102/EEC as amended by 90/88/EEC


� Directive 2008/48/EC


� Council Regulation (EC) No 44/2001


� Regulation (EC) No 805/2004


� Regulation (EC) No 1896/2006 


� The list of intermediaries takes up 180 pages on the Financial Regulator’s website – � HYPERLINK "http://www.financialregulator.ie" �www.financialregulator.ie� – Only two are listed as having had their licence revoked under the Consumer Credit legislation.


� This advert is in the 2008/2009 Golden Pages (the national goods and services telephone book) despite the fact that the Financial Regulator’s Consumer Protection Code (page 36) stipulates that an advertisement for a debt consolidation mortgage must carry the following warning – Warning: This new loan may take longer to pay off than your previous loans. This means you may pay more than if you paid over a shorter term.


� See Section 2 (1) of the Consumer Credit Act 1995.


� See also Section 2 (1).


� Article 21.


� Articles 5 and 6.


� Consumer Credit Act 1995, sections 116 – 119 and sections 144-148 respectively.


� Page 24 – Consumer Protection Code, Financial Regulator.


� � HYPERLINK "http://www.financialregulator.ie" �www.financialregulator.ie� – Administrative Sanctions link - last viewed 26 August 2009.
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