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The proposal by the Minister for Social and Family Affairs to exclude all persons in the asylum/protection process from satisfying the Habitual Residence Condition for receiving social welfare benefits appears to be a direct response to a series of decision by the Chief Social Welfare Appeals Officer in cases taken by FLAC.
The Chief Appeals Officer held in those cases that there could be no blanket exclusion of asylum-seekers from social welfare benefits and that each case had to be determined on its own merits.
The cases in question involved nine persons at various stages in the asylum/protection process and concerned Child Benefit, State Pension, Carer’s Allowance and Disability Allowance.  All the applicants had been in Ireland for significant periods and one had been here for three years when her application was first refused and six years when the final decision was made.
Four decisions were made during the summer and we outlined their significance in a Briefing Paper in August last.  Five more decisions were made on 4 December last and confirmed the clear position of the Chief Appeals Officer that there could be no blanket exclusion of asylum-seekers from social welfare benefits.
In the five later cases, the Chief Appeals Officer overturned earlier decisions by an Appeals Officer that the applicants did not qualify for benefits.  The Chief Appeals Officer is the head of the appeals mechanism established by statute to determine disputes about social welfare entitlements.
In all five cases, the Chief Appeals Officer rejected arguments by the Department of Social and Family Affairs that people in the asylum process could not meet the Habitual Residence Condition, a test introduced in 2004 to prevent a feared influx of so-called “welfare tourists” following the expansion  of the EU.  The Chief Appeals Officer said that there was no provision for such an exclusion of a whole category of people in the legislation and each case should be examined on its own merits.
The relevant factors he took into consideration were the length of time the applicants had been in this country, whether they had developed connections with the country, i.e. learning English, doing training courses, having other family members living here, having children here, and whether they genuinely intended to remain here if allowed to do so.

As regards the length of time the applicants had been here, the Chief Appeals Officer repeatedly commented on “the extraordinary length of time it has taken to process the appellant’s application”.  He said that applicants should not be penalised because of the State’s failure to deal speedily with asylum applications.  He was clearly concerned that parents and children were being left living here for years without access to the social welfare benefits that are available to the rest of the population.

The Chief Appeals Officer’s decisions had outlined a straightforward and consistent way to deal with social welfare applications that would not entitle person who are here for quite short periods or who have no intention of remaining here to access full social welfare benefits but would not exclude a whole category of people  for lengthy periods.

The Minister’s proposal on the other hand would create a second class of people living in the State who because of their membership of a certain class or category would be deprived of full social welfare benefits regardless of the personal circumstances and needs.
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