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FLAC (Free Legal Advice Centres)
Briefing Note on Habitual Residence Condition

This Briefing Note is intended to update people advising social welfare claimants about some important recent decisions by the Chief Social Welfare Appeals Officer.  It is an interim note because the decisions discussed here are part of a larger group of cases being reviewed by the Chief Appeals Officer and subsequent decisions could change or modify their effect.
Summary
This Briefing Note summarises the effect of four recent decisions by the Chief Social Welfare Appeals Officer, which rejected an argument by the Department of Social and Family Affairs that no-one in the asylum, protection, or leave to remain process can satisfy the Habitual Residence Condition, which is a pre-condition for receiving social welfare payments.
What is the Habitual Residence Condition?

The Habitual Residence Condition is a qualifying condition for social welfare payments which was introduced on 1 May 2004 in response to EU enlargement.  All persons seeking social welfare payments after that date have been required to satisfy this condition.
How can Claimants satisfy the Habitual Residence Condition?
The Habitual Residence Condition was intended to ensure that only persons who had been living in Ireland for a certain period of time could qualify for social welfare payments.  Initially this was set at two years but this has changed and now there is no fixed period of time.  Instead five factors are to be taken into consideration.  They are set out in Section 30 of the Social Welfare and Pensions Act, 2007 and are listed below.  No single factor is supposed to be decisive.  Claimants have to complete a Habitual Residence Condition form called HRC1 as well as the application form for the particular payment they are seeking.

The Habitual Residence Condition applies to Irish citizens as well as non-citizens but it is, of course, much easier for Irish citizens to satisfy it than for non-citizens
Can people in the asylum/protection/leave to remain process qualify for social welfare payments under the Habitual Residence Condition?

In the first half of 2008 Social Welfare Appeals Officers held that four women who were in the asylum/leave to remain process met the requirements of the Habitual Residence Condition and qualified to receive Child Benefit.  All four were unsuccessful asylum applicants who were in different stages of challenging decisions of the Refugee Appeals Tribunal, or applying for leave to remain or subsidiary protection.  They had been assisted at their appeals by OPEN (One Parent Exchange and Network), Integrating Ireland and FLAC.
The Department of Social and Family Affairs applied for a review of these decisions by the Chief Appeals Officer under S. 318 of the Social Welfare (Consolidation) Act, 2005.  This allows the Chief Appeals Officer to change any decision where an Appeals Officer has made a mistake as to the facts or the law.
The Department claimed that a decision by the Supreme Court in 2003 in the case of Goncescu & Others v. Minister for Justice, Equality and Law Reform [2003] IEHC meant that no-one in the asylum/protection/leave to remain process could be regarded as resident in the State.  As a result, they could not satisfy the Habitual Residence Condition (HRC).
This appeared to represent a new and more rigid position by the Department.  Previously the Department’s Deciding Officers had relied upon the five factors or criteria set out in S. 30 of the Social Welfare and Pensions Act, 2007 and drawn from a decision of the European Court of Justice (the EU court) in the case of Robin Swaddling v Adjudication Officer, C-90/97.  The five criteria are: 
“(a) the length and continuity of residence in the State or in any other particular country;

(b) the length and purpose of any absence from the State;

  (c) the nature and pattern of the person’s employment;

(d) the person’s main centre of interest;

(e) the future intentions of the person concerned as they appear from all the circumstances.”

Using these criteria, Deciding Officers had almost always found that people in the asylum/leave to remain process did not satisfy the HRC, though Appeals Officers had sometimes reversed those decisions, as in this group of cases.  Now, however, the Department appeared to be arguing that asylum/leave to remain applicants as a class were excluded from satisfying the HRC.  In June 2008, new Guidelines for Deciding Officers issued by the Department stated at paragraph 6.3:
“An asylum-seeker … cannot satisfy either the habitual residence condition or the normal residence condition for any DSFA [Department of Social and Family Affairs] payments.”

FLAC represented the four women in the cases referred to above in connection with the Chief Appeals Officer’s reviews.  FLAC subsequently applied for a review by the Chief Appeals Officer of another four decisions where the Appeals Officer had ruled against the applicants and had relied on the Supreme Court’s decision in the Goncescu case.
In detailed submissions in all eight cases, FLAC pointed out that the Goncescu decision was given before the HRC was introduced in 2004 and did not deal with social welfare issues.  It dealt instead with unsuccessful asylum/leave to remain applicants seeking to rely on EU agreements in order to establish themselves here as self-employed businesspersons. FLAC also questioned the way the Department used in these cases advice that had been given to it by the Attorney General’s office.
The Chief Appeals Officer’s Decisions
The review process took a long time and decisions were given in June, July and August 2009 in the four cases where the Department had sought a review, i.e. the cases where Appeals Officers had given positive decisions.  This was more than a year after the initial review request.  The remaining decisions are awaited at the time of preparing this Briefing Document.

The Chief Appeals Officer stated in all four cases that since the Goncescu case was decided a year before the HRC was introduced, it was unlikely that the Supreme Court was aware of any intention to introduce legislation to restrict access to social welfare payments on the basis of a habitual residence test.  He said:
“The facts of the matter are that the Goncescu case did not have a social welfare relevance and that the judgment pre-dated the introduction of the habitual residence legislation”.

He doubted the judgment’s relevance to these cases and went on to say:

“I do not believe there was any intention in framing the [HRC] legislation to exclude a particular category (such as asylum/protection seekers) from access to social welfare benefits.  If there was any such intention the relevant legislative provisions would have reflected that intention and removed any doubt on the issue.”
The advice from the Attorney General’s office which was quoted by the Department said that time spent by applicants in the asylum process could not be considered as ‘residence’ and could not count towards satisfying the HRC.  But the Chief Appeals Officer noted that the Department had not quoted another portion of the advice which said that time spent in the State was only one of the five factors used in determining habitual residence and that people could also qualify under the other four criteria.
The Attorney General’s office advice went on to say that events which occurred during the time spent in the asylum process could help to establish habitual residence.  This would appear to include forming relationships, setting down roots in local communities, children attending school etc.  In practice and in its fuller form the advice was actually helpful to the applicants’ case.
The Chief Appeals Officer upheld the successful appeals in all four cases.  The Department has not appealed the first two decisions to the High Court.  The third and fourth decisions had just been received at the time of writing this Briefing Document.
What do these decisions mean in practice?

First and foremost, they mean that the Department and Deciding Officers cannot simply exclude asylum/protection/leave to remain applicants as a group from satisfying the HRC.  All such persons are entitled to have their claims assessed by reference to the five factors/criteria set out in the 2007 Act with no presumption that they cannot qualify because they are in the asylum/leave to remain process.  The Goncescu judgment is not authority for any such presumption or exclusion and the decisions by the Chief Appeals Officer are clearly at odds with the section of the Department’s 2008 Guidelines for Deciding Officers that deals with asylum-seekers.
Secondly, the length of time spent in the State is not an absolutely essential criterion, according to the advice from the Attorney General’s office relied upon by the Department.  On the basis of that advice and these decisions by the Chief Appeals Officer, an applicant can qualify for the HRC on the basis of the other four criteria.  And in fact those criteria are effectively reduced to three for people in the asylum/leave to remain process since they are not allowed to work and therefore the employment criterion is not relevant to them.
Thirdly, contacts and associations developed while in the asylum/leave to remain process, e.g. new relationships, children born here, children joining their parents here, children going to school, the applicant and family becoming integrated into the local community etc. can all help to satisfy the HRC criteria, especially ‘centre of interest’ and ‘future intentions’.

On the question of time spent in the asylum/leave to remain process, however, and despite what is said in the Attorney General’s advice, we would suggest that applicants should not abandon claims based on time spent here.  Asylum-seekers are given temporary residence certificates until the determination of their claim.  They are legally entitled under Section 9 of the Refugee Act, 1996 to reside here during that period.   Unsuccessful asylum-seekers who then apply for protection or leave to remain are also allowed to remain here until their applications have been dealt with.  They are here quite lawfully during that period and, as the Chief Appeals Officer has confirmed, there is nothing in the legislation to say that they cannot satisfy any of the criteria set out in the 2007 Act.
We would suggest that claimants who have spent a significant period of time in the asylum/protection/leave to remain process can still argue that the time in question should go towards satisfying the HRC.  The Chief Appeals Officer has held in the past that where asylum-seekers have had to spend long periods here awaiting a decisions on their cases, due to delays in the system which are outside their control, they should not be penalised or prevented from having the time spent here taken into account in determining whether they satisfy the HRC.
Precedents

In its review applications, the Department rather bizarrely objected to the Appeals Officers referring to/relying on earlier decisions by other Appeals Officers and the Chief Appeals Officer.  Such decisions could not set precedents, according to the Department.  The Chief Appeals Officer said it was not appropriate for Appeals Officers to refer to “details” of previous cases in their decisions or reports.  However, he agreed with the argument made by FLAC that while previous decisions were not binding in detail, it was important to identify the underlying general principles so that decisions would not be arbitrary and applicants could know the case they would have to make.
The Chief Appeals Officer pointed out that one of his functions was to try to ensure consistency in decision-making and that the Appeals Office publishes case summaries in its annual report and on its website “to provide an outline of the issues arising for consideration by the Appeals Officer and the basis on which the decision is made”.  Accordingly, it is still open to claimants to cite examples of previous cases – such as the ones mentioned here - where persons in the asylum/leave to remain process were held to satisfy the HRC.

A Note of Caution

The decisions dealt with in this Briefing Note do not mean that everybody in the asylum/leave to remain process is going to qualify under the Habitual Residence Condition.  There are still four other cases in this group which have yet to be decided and which involve reviews of negative decisions by an Appeals Officer.  When they become available, these remaining decisions will have to be scrutinised carefully to see if they confirm or qualify the trend set by the first four cases.
And even if it is firmly established that people in the asylum/leave to remain process can qualify under the Habitual Residence Condition, it will still be necessary to establish that they satisfy the criteria set out in the 2007 Act, and especially that they can show that their centre of interest is here and that their future intention is to remain here.

Footnote – Stay on Payments

In the four successful appeals where the Department of Social and Family Affairs asked for reviews by the Chief Appeals Officer, it refused to actually make the payments which had been approved by the Appeals Officers until the reviews were completed.  FLAC challenged this on the basis that the reviews were not formal appeals and, unlike an appeal court, the Chief Appeals Officer had no power to put a stay on the payments pending his decision – and he had not been asked to do so.  It was the Department, the unsuccessful party to the appeals, which had unilaterally decided not to pay and the applicants were left with no way of appealing against that decision.
FLAC issued judicial review proceedings in one case to try to compel the Department to pay Child Benefit, as authorised by the Appeals Officer.  However, the Chief Appeals Officer gave his decision in favour of the applicant a few days before the hearing date for the proceedings and they were then settled.  Payment of Child Benefit began shortly afterwards and the applicant was subsequently paid the arrears that were owed to her.  However, this issue remains to be resolved if the Department seeks reviews of any more successful appeals and refuses to issue the payment in question in the meantime.
UPDATE 10 December  2009 
Since this Briefing Note was prepared, the Chief Appeals Officer has also given decisions in five other review applications taken by FLAC and dealing with the Habitual Residence Condition.  In each case the Department of Social and Family Affairs claimed that because the persons concerned were in the asylum process, they could not meet the requirements of the Habitual Residence Condition.   They relied again on the Supreme court decision in the Goncescu case mentioned above.

The Chief Appeals Officer overturned four decisions by an Appeals Officer which had relied on the Department’s arguments.  He said that the Goncescu decision, which was taken before the Habitual Residence Condition was introduced and which was not about social welfare issues, was not relevant to these cases and he held that there could not be any blanket ban on people in the asylum process qualifying even after a number of years in the country.  The Chief Appeals Officer also strongly criticised the long delays in dealing with asylum applications which resulted in asylum seekers and their families living here for years, their children going to school and more children being born here and beginning to set down roots in this state.

It is clear by now that the body established by law to determine social welfare appeals has firmly determined that there cannot be a blanket ban on any asylum seeker qualifying for benefits.

We have just learned, however, that in response the Government propose to change the law so as to try to achieve what the duly established legal body has refused to uphold.
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